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The once slow evolution of Australian corporate whistleblowing reform has
accelerated remarkably in recent years, and reforming legislation is now
before Federal Parliament in the form of the Treasury Laws Amendment
(Enhancing Whistleblower Protections) Bill 2017 (Cth). One of the most
controversial aspects considered for inclusion in those reforms was the
introduction of a whistleblowing rewards (or ‘bounties’) scheme. Although
not part of the Bill, this significant potential reform is likely to remain under
consideration, given its recommendation by the 2017 Parliamentary Joint
Inquiry into whistleblowing. Key among the factors raised in opposition to the
introduction of whistleblowing rewards in the Australian context appears to
have been a range of ethical concerns with the intrinsic nature of such a
scheme. This article reviews those concerns and offers some possible
responses, as well as suggesting practical mechanisms with potential to
assist in allowing for a well-designed rewards system that addresses ethical
concerns. Ultimately the article concludes that the introduction of rewards for
corporate whistleblowing in Australia should remain a reform focus.

Introduction

The once slow evolution of Australian corporate whistleblowing reform has
accelerated remarkably in recent years. After a decade or more of the primary
corporate whistleblowing provisions languishing essentially unused1 in the
back of the Corporations Act 2001 (Cth), dramatic reforms have been
introduced into Federal Parliament, that if passed will essentially rewrite
corporate whistleblowing regulation in Australia. These reforms follow on
from a wide-ranging Parliamentary Joint Inquiry Report issued in 2017 (‘PJC
Report’),2 and a semi-simultaneous Treasury review of tax and corporate
whistleblower protections in Australia launched in late 2016.3

This article focuses on one of the most contentious suggestions considered
as part of the possible reforms: the introduction of corporate whistleblowing
rewards, often referred to colloquially as a whistleblowing ‘bounties’. While
the subject of debate in recent years and although specifically recommended
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1 Explanatory Memorandum, Treasury Laws Amendment (Enhancing Whistleblower
Protections) Bill 2017 (Cth) [1.8].

2 Parliamentary Joint Committee on Corporations and Financial Services (‘PJC’), Parliament
of Australia, Whistleblower Protections (September 2017).

3 The consultation process home page can be found at: <https://treasury.gov.au/
consultation/review-of-tax-and-corporate-whistleblower-protections-in-australia/>.
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by the recent Parliamentary Joint Inquiry,4 rewards ultimately were not
provided for in the reforming whistleblowing legislation currently before
Federal Parliament.5 A key stumbling block in the introduction of a rewards
system appears to be a lingering concern that rewards are in some sense
wrong, as perhaps inconsistent with the ethics of ‘true’ whistleblowing.6 The
PJC Report summarised the position by saying that ‘many submitters and
witnesses focused on the ethical implications of a bounty system’.7 This
article considers whether these arguments ought to outweigh the benefits of
corporate whistleblowing rewards that appear to have been reaped in other
jurisdictions, and assesses what regulatory design features might enable those
concerns to be addressed. There are clear regulatory benefits to be gained from
encouraging those with inside information to reveal misconduct to regulators,
given particularly that in a corporate context those regulators may never
otherwise have access, due to the closed nature of the corporation, to this vital
information. Rewards appear to offer a way to facilitate these information
flows.

The article proceeds as follows: Part I considers the context, both locally
and internationally, within which corporate whistleblowing reform became a
significant priority. It also considers the place of whistleblowing rewards
within that context. Part II provides a consideration of the ethical concerns
that have been raised in relation to whistleblowing rewards, and in particular
those which appear to have influenced the policy debate in Australia through
the work of the PJC Inquiry. Part III offers some possible responses to those
concerns that emphasise the importance of a well-designed, nuanced, rewards
system. Part IV then suggests two practical mechanisms in particular with
potential to assist in ensuring a well-designed rewards system addresses
ethical concerns. Ultimately the article concludes that the introduction of
rewards for corporate whistleblowing in Australia should remain a reform
focus.

Part I: Context — Corporate whistleblowing reforms
in Australia

Protection for Australian corporate whistleblowers achieved some recognition
in 2004 with the introduction of pt 9.4AAA of the Corporations Act,
‘Protection for Whistleblowers’. The provisions were then widely ignored for
many years and ultimately became the subject of heavy criticism. Perceived
shortcomings included the lack of coverage beyond breaches of the

4 Parliamentary Joint Committee, Parliament of Australia, Whistleblower Protections, above
n 2.

5 Treasury Laws Amendment (Enhancing Whistleblower Protections) Bill 2017 (Cth).
6 See for instance Elletta Sangrey Callahan and Terry Morehead Dworkin, ‘Do Good and Get

Rich: Financial Incentives for Whistleblowing and the False Claims Act’ (1992) 37
Villanova Law Review 273, 319, noting that hostility to whistleblowing rewards reflects the
view ‘that disclosures motivated by gain ... are not “true” whistleblowing’.

7 PJC, Parliament of Australia, Whistleblower Protections, above n 2, 130.
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Corporations Act, the lack of provision for anonymous complaints,8 the
absence of requirements for internal procedures,9 and the inclusion of a ‘good
faith’ test for protected disclosures.10 The lack of usage of the provisions made
their ineffectiveness clear, while from early in the provisions’ life
commentators had described an overhaul of the clearly inadequate provisions
as inevitable and imperative.11

IA Shifts in context of whistleblowing
At the same time as criticism of pt 9.4AAA’s inadequacies grew, a range of
factors appear to have influenced community attitudes to whistleblowing
activity. In particular, in Australia publicity has been given to several high
profile and effective whistleblowers,12 and the extent of wrongdoing
uncovered by the high-profile Banking Royal Commission13 is likely to
further increase support for whistleblowing activity. Meanwhile, in a
corporate regulatory context, few developments in the past decade have been
more significant for whistleblowing than the 2011 introduction of the United
States Dodd-Frank whistleblowing reforms,14 and their provision for the
payment of rewards to corporate whistleblowers who bring evidence of
wrongdoing to the United States Securities Exchange Commission (‘SEC’).
The significance of the rewards paid out under this program,15 together with
its broad territorial reach (tip offs from foreign sources are an important

8 Ibid ch 3, 29–30; see also Senate Economics References Committee, Parliament of
Australia, The Performance of the Australian Securities and Investments Commission (June
2014) ch 14.

9 Simon Wolfe et al, Whistleblower Protection Laws in G20 Countries: Priorities for Action
(Transparency International, 2014) 25.

10 PJC, Parliament of Australia, Whistleblower Protections, above n 2, ch 6, 74.
11 Janine Pascoe, ‘Corporate Sector Whistleblowing in Australia: Ethics and Corporate

Culture’ (2009) 27 Companies and Securities Law Journal 524, 528.
12 These include the Commonwealth Band of Australia whistleblower Jeff Morris; the

Securency whistleblower Brian Hood; and the ‘711’ whistleblower. For a precis of the story
of Jeff Morris, see: Anne Barker, ‘Banking royal commission: Speaking out against CBA
had “horrific impact” on whistleblower’, ABC News (online), 30 November 2017
<www.abc.net.au/news/2017-11-30/banking-whistleblower-jeff-morris-tells-of-horrific-imp
act/9212536>. See for instance the journalistic coverage of the lack of adequate protections
for Securency whistleblower Brian Hood in Royce Millar, ‘After Securency: RBA
whistleblower case highlights calls for federal ICAC’, The Sydney Morning Herald (online),
24 June 2016 <www.smh.com.au/politics/federal/after-securency-rba-whistleblower-case-
highlights-calls-for-federal-icac-20160624-gpr019.html>. Seventy-three million dollars has
reportedly been paid to exploited workers as a result of the work of the 711 whistleblower:
Adele Ferguson, ‘7-Eleven inquiry a chance to fix whistleblower protection’, The Australian
Financial Review (online), 12 February 2017 <www.afr.com/business/legal/7eleven-inquiry-
a-chance-to-fix-whistleblower-protection-20170212-guax8z>.

13 The Royal Commission into Misconduct in the Banking, Superannuation and Financial
Services Industry, established on 14 December 2017.

14 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub L No 111-203, § 922(a),
124 Stat 1376, 1841 (2010), amending the Securities Exchange Act of 1934, 15 USC § 78a
(1934) to insert a new § 78u-6: ‘Securities Whistleblower Incentives and Protection’;
Foreign Corrupt Practices Act of 1977, 15 USC § 78dd-1.

15 The highest rewards paid by the United States Securities Exchange Commission (‘SEC’) to
whistleblowers currently stand at a joint payment of nearly $50 million paid to
two whistleblowers and a third whistleblower payment of more than $33 million: SEC, ‘SEC
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component of disclosures annually)16 have combined to dramatically increase
international awareness of whistleblowing as a regulatory device. The United
States (‘US’) whistleblowing bounties system was given in-depth
consideration by the PJC Inquiry.17 More recently, Canadian lead jurisdiction
securities regulator the Ontario Securities Commission introduced a
whistleblowing rewards system,18 drawing on the model operating in the
United States. While the Ontario system is more restricted in its breadth of
application than the US system and rewards are also capped,19 the
developments indicate the significance of the US approach in influencing
international developments in corporate whistleblowing regulation. Other
jurisdictions have also considered introducing whistleblowing rewards in the
past few years, particularly in the tax sector.20

In 2016 the Commonwealth Senate referred an inquiry into whistleblower
protections in the corporate, public and not-for-profit sectors to the
Parliamentary Joint Committee on Corporations and Financial Services
(‘PJC’). The Committee canvassed a wide range of industry, academic and
whistleblower input, extending its reporting date twice as it dealt with the
complex range of issues before it.21 The Committee’s Report, issued in
September 2017, advocated for a comprehensive overhaul of Australia’s
whistleblowing regulatory framework, including in relation to corporate
whistleblowing. In all, the report made 35 recommendations to strengthen the
Australian whistleblowing framework, including the introduction of a system
of whistleblowing rewards.22 This recommendation constituted one of the
most controversial of the PJC Report.23

Soon after the PJC Report’s release the Federal government introduced

Announces Its Largest-Ever Whistleblower Awards’ (Press Release, 2018-44, 19 March
2018) <www.sec.gov/news/press-release/2018-44>.

16 More than 550 individuals located in 72 foreign countries submitted tips to the SEC in 2017:
SEC, Annual Report to Congress: Whistleblower Program (2017) 26, app C.

17 PJC, Parliament of Australia, Whistleblower Protections, above n 2, ch 6.
18 Ontario Securities Commission, Policy 15-601 Whistleblower Program (14 July 2016).
19 Dr Sulette Lombard, evidence to the PJC, Parliament of Australia, Whistleblower

Protections, above n 2, Recommendation 11, 126 [11.15].
20 Ibid 124ff.
21 PJC, Parliament of Australia, Inquiry into Whistleblower Protections in the corporate, public

and not-for-profit sectors (2017) <www.aph.gov.au/Parliamentary_Business/Committees/
Joint/Corporations_and_Financial_Services/WhistleblowerProtections>.

22 PJC, Whistleblower Protections, Parliament of Australia, above n 2, Recommendations 11.1,
11.2.

23 In its submission to the 2017 Parliamentary Joint Inquiry, the Law Council of Australia
described the issue of the potential introduction of rewards as ‘[t]he most contentious issue
associated with the current debate concerning whistleblowing’: Law Council of Australia,
Submission No 52 to Parliamentary Joint Committee on Corporations and Financial
Services, Parliament of Australia, Whistleblower Protections in the corporate, public and
not-for profit sectors, 9 February 2017. Earlier suggestions from the Federal Government
that whistleblowing rewards were under consideration prompted commentary from the
Australian Securities and Investments Commission (‘ASIC’): Nassim Khadem, ‘Australia
not yet ready for US-style whistleblower bounty rewards, says ASIC’s John Price’, The
Sydney Morning Herald (online), 23 June 2017 <https://www.smh.com.au/business/the-
economy/australia-not-yet-ready-for-usstyle-whistleblower-bounty-rewards-says-asics-john-
price-20170623-gwx7ys.html>; after the PJC recommendations were released industry
responses were reflected in the following in-house publication by a major firm, which
referred to the PJC Inquiry’s recommendation of bounties as perhaps the most surprising
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wide-ranging reforms into Federal Parliament in the form of the Treasury
Laws Amendment (Enhancing Whistleblower Protections) Bill. This rewrite
of the Australian whistleblowing environment includes a number of significant
adjustments to the existing regime, including a crucial broadening of the
categories of eligible whistleblowers and of the range of protected
disclosures,24 and an increase in the range of people to whom a protected
disclosure could be made.25 The Bill also makes provision for a reverse onus
of proof in relation to compensation actions by whistleblowers, requires
public and large proprietary companies to have an internal whistleblowing
policy, allows protection for urgent disclosures to parliamentarians and
journalists and imposes significant fines for failure to keep a whistleblower’s
identity confidential.26

However notwithstanding these very significant changes to the Australian
corporate whistleblowing regulatory system, the final form of the Bill varied
considerably from a number of the recommendations made by the PJC,
including in its omission of whistleblowing rewards. Seemingly concerns in
the Senate as to the form of the Bill led to its referral to the Senate Economics
Legislation Committee. While the Committee ultimately recommended the
Bill be passed essentially unamended,27 a number of members of the
Committee chose to provide additional comments or issue a dissenting report,
including on the issue of whistleblowing rewards having been excluded from
the Bill.28 The Senate Economics Legislation Committee also recommended
that the Bill be amended to provide for a mandatory review of the legislation’s
operation.29 This would be consistent with the PJC Report’s recommendation
of a statutory requirement for a review of the new whistleblower legislation.30

Both the initial referral of the Bill to the Senate Economics Legislation
Committee and the separate reports are suggestive of ongoing unease within
the Parliament in relation to some of the complex issues whistleblowing
regulatory reform raises. Originally slated to commence operation from 1 July
2018, the Bill is yet (at the time of writing) to be passed by the Federal
Parliament.

Despite the apparent complexity experienced by the Government in having
its Bill pass Parliament, two things are clear. The first is that the final
legislation, if passed, will inevitably have an impact on the profile of

aspect of the report: Allens, Focus: Senate Calls for Rewards and Increased Protections for
Whistleblowers (3 October 2017) <https://www.allens.com.au/pubs/ibo/foibo3oct17.htm>.

24 Achieved by insertion of new ss 1317AA and 1317AAA in the Corporations Act 2001 (Cth).
25 A new s 1317AAC of the Corporations Act will define ‘Eligible recipients’.
26 Reversal of onus of proof occurs in a new s 1317AE(2) of the Corporations Act; policies

requirements are located in a new s 1317AI; urgent disclosure protection is set out in a new
s 1317AAD and confidentiality obligations are located in a new s 1317AAE.

27 Senate Economics Legislation Committee, Parliament of Australia, Treasury Laws
Amendment (Enhancing Whistleblower Protections) Bill 2017 (March 2018)
Recommendation 3, 28 [3.93].

28 Ibid — on rewards: 39–41 (‘Additional Comments by the Australian Greens’), and
generally: 43–47 (‘Senator Rex Patrick’s Dissenting Report’); 29–37 (‘Additional
Comments from Labor Senators’).

29 Ibid Recommendation 1, 28 [3.87].
30 PJC, Parliament of Australia, Whistleblower Protections, above n 2, Recommendation 12.11,

163 [12.110].
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whistleblowing in corporate Australia. The second is that significant progress
has been made in relation to corporate whistleblowing since the passage of the
pt 9.4AAA reforms in 2004. Among the issues that remain, however, is
whether more reform is likely in the near term. Dissatisfaction with the Bill’s
failure to adopt a number of the PJC Report’s recommendations led to the
Law Council of Australia urging ‘the Australian Government and the Treasury
to continue to work towards a comprehensive whistleblower regime and to
provide a prompt response to the Committee’s Report’.31 If the Bill is not
passed in its current form, further revision may yet occur. If it is passed, a
mandated review (if adopted in line with the Senate Economics Legislation
Committee’s Report) or general dissatisfaction with the legislation may result
in continuing reform discussion. A further question is therefore whether the
failure of the most recent reforms to introduce some form of rewards system
ought to be revisited in any future review or in any rewriting of the current
Bill.

The PJC Inquiry was clear in its recommendation that a whistleblowing
rewards program be introduced, notwithstanding significant submissions to
the Inquiry arguing against the introduction of such a system. The
Committee’s Report devoted a full chapter to the issue of rewards and the
factors militating in favour of, and against, introduction of a rewards scheme.
Influential submissions to the PJC Inquiry suggested that the question of
whistleblowing rewards be deferred until the initial comprehensive
whistleblowing reforms had been implemented and been given a chance to
work.32 In this context it is likely that if rates of whistleblowing do not
improve significantly over the next two years whistleblowing rewards will be
strongly advocated for. Further, the Explanatory Memorandum that
accompanied the Treasury Laws Amendment (Enhancing Whistleblower
Protections) Bill’s release indicated that ongoing consideration was being
given to the 2017 Parliamentary Report’s recommendations,33 while the 2018
Senate Economics Legislation Committee’s Report specifically noted that the
Government is still considering all of the PJC Report’s recommendations,
including in relation to whistleblowing rewards.34 Even in the absence of these
potential motivating factors, the availability of further data from the US
bounties program and the more recent Ontario program appears likely to
provide additional support for pro-rewards arguments as time passes. If the
PJC Report’s recommendation that Australia introduce rewards is
reconsidered in the future, what are some of the factors that ought to be taken

31 Law Council of Australia, Submission No 32 to Senate Economics Legislation Committee,
Parliament of Australia, Treasury Laws Amendment (Enhancing Whistleblower Protections)
Bill 2017 Inquiry, 1 March 2018, 2.

32 Submissions to this effect were received from the ASIC and the Australian Institute of
Company Directors: PJC, Parliament of Australia, Whistleblower Protections, above n 2,
135–7. Interestingly one cited reason for this delay was the opportunity for relevant penalties
to be increased, thus automatically increasing the potential rewards linked to those penalties:
at 136–7. The Federal Government has now stated its intention to legislate to increase
corporate penalties significantly: The Hon Kelly O’Dwyer, ‘Government response to the
Senate White Collar Crime Report’ (Media Release, 4 May 2018).

33 Commonwealth, Treasury Laws Amendment (Enhancing Whistleblower Protections) Bill
2017: Explanatory Memorandum, Senate, 2017, [1.17].

34 Senate Economics Legislation Committee, Parliament of Australia, above n 27, 125 [1.12].
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into account at that point? This question links to a consideration of the factors
that may have led to rejection of the concept of whistleblowing rewards in this
round of reform, and to a consideration of what factors might be taken into
account in the design of a more acceptable rewards system. As noted ethical
concerns were prominent in the review of counter-rewards arguments raised at
the PJC Inquiry. In this context, responding to ethical issues would seem to be
key to any review of design factors.

IB The place of a corporate whistleblowing rewards
system in Australia

The development of a debate within Australia about the introduction of
whistleblowing rewards reflects a greater recognition of the place of
whistleblowing generally in our culture. While in 1994 a Senate Select
Committee on Public Interest Whistleblowing recognised that in a democracy
whistleblowing represented a legitimate form of action,35 it also suggested that
‘a fundamental shift in Australian values and ethics [would be] necessary to
overcome the stigma and trauma associated with whistleblowing’.36

The recent evolution of Australian corporate whistleblowing regulation
reflects in part a strengthened understanding of the view that whistleblowing
has clear prosocial benefits. Whistleblowing is an important regulatory device,
particularly in complex corporate environments, given its proven capacity to
uncover wrongdoing that might otherwise be obscured from view, and has
clear potential to improve internal governance structures. A range of
regulatory agencies in the United Kingdom, the United States, and from the
OECD and other transnational bodies have identified the value of
whistleblowing within a corporation’s integrity framework,37 and it has been
said that protection of whistleblowers ‘is essential to encourage the reporting
of misconduct, fraud and corruption’.38

Nonetheless, despite more recent progress, and in particular the PJC Report
and current Treasury Laws Amendment (Enhancing Whistleblower
Protections) Bill, whistleblowing in Australia remains an activity that exposes
people to significant risk of a range of harms. The risks noted in relation to
whistleblowing generally include reprisal, loss of employment, blacklisting,
negative publicity, very significant emotional stress, and potential liability for
contractual breaches.39 Recent Australian examples suggest these risks
continue to be very real. Commonwealth Bank of Australia whistleblower Jeff

35 Senate Select Committee on Public Interest Whistleblowing, Parliament of Australia, In the
Public Interest (August 1994) xiii, cited in the PJC, Parliament of Australia, Whistleblower
Protections, above n 2, 12–13 [2.27].

36 Senate Select Committee on Public Interest Whistleblowing, Parliament of Australia, above
n 35, xiii.

37 Department of Justice (US), Principles of Federal Prosecution of Business Organizations,
Title 9, ch 28.800 <https://www.justice.gov/opa/documents/corp-charging-guidelines.pdf>;
Ministry of Justice (UK), The Bribery Act 2010: Guidance (2011) <www.justice.gov.uk
/downloads/legislation/bribery-act-2010-guidance.pdf>, and see also the references in above
n 12.

38 G20, G20 Anti-Corruption Action Plan: Protection of Whistleblowers — Study on
Whistleblower Protection Frameworks, Compendium of Best Practices and Guiding
Principles for Legislation (2011) 4.

39 See for instance Geoffrey Christopher Rapp, ‘Beyond Protection: Invigorating Incentives for
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Morris’ case is a commonly cited example of the ‘horrific impact’40 of making
disclosures. Morris revealed misconduct in the financial planning area of the
Commonwealth Bank in 2008 and his choice to blow the whistle has been
credited as being a key factor in the holding of the powerful royal commission
into the banking industry.41 Despite this ultimate validation of Morris’
disclosures, his decision led to death threats, loss of employment, and
breakdowns in personal relationships.42 The choice to blow the whistle is one
that many people avoid, and when dramatic negative outcomes for
high-profile whistleblowers are clearly acknowledged by policy makers43 —
despite the whistleblower’s actions being ultimately vindicated — the
disincentives for potential whistleblowers are apparent. Culturally, it seems
that as a society we retain a level of discomfort with whistleblowing.44

In this context, it is clear that there may be advantages in attempting to
‘level the playing field’, that is, to encourage whistleblowers to consider
undergoing the risks and disadvantages of blowing the whistle, by introducing
as many incentives as possible to do so. Rewards are one seemingly obvious
way to achieve this outcome. As noted, the 2017 PJC Whistleblowing Inquiry
Report devoted a chapter to the issue of whistleblowing rewards and made a
clear recommendation that some form of whistleblowing rewards structure be
included in the reform of Australian whistleblowing provisions. The report
cited a number of justifications for the introduction of a rewards system put
before the Inquiry in submissions. These included that employees owe duties
beyond those they owe to their employer, and include obligations to the
company’s shareholders and to the community more widely; that rewards
enable more targeted resourcing of enforcement activity by regulators; that
rewards systems represent a relatively low risk approach for regulators
because rewards are linked to successful enforcement action; that the presence
of an option to report wrongdoing to government acts as an incentive to
corporations to improve their internal compliance programs; and that a
rewards system has the potential to be a ‘game changer’ in the Australian
corporate sector and to dramatically shift levels of whistleblowing activity.45

Added to these factors is the extraordinary evidence of the SEC
whistleblowing program, which has experienced a nearly 50 per cent increase
in whistleblowing disclosures between 2012 and 2017 (the first year first full

Sarbanes-Oxley Corporate and Securities Fraud Whistleblowers’ (2007) 87 Boston
University Law Review 91, 95–6, 118. Also see James Gobert and Maurice Punch,
‘Whistleblowers, the Public Interest and the Public Interest Disclosure Act 1998’ (2000) 63
Modern Law Review 25, 34–6;

40 Barker, above n 12.
41 Ibid.
42 See for instance Minister for Revenue and Financial Services, Kelly O’Dwyer (Address to

the University of Melbourne Whistleblowing seminar, Melbourne, 23 June 2017)
<http://www.kellyodwyer.com.au/address-to-the-university-of-melbourne-whistleblowing-
seminar-melbourne/>.

43 The impact of Commonwealth Bank whistleblower Jeff Morris’ actions on his career and
private life have been described by O’Dwyer, ibid.

44 On some of the concerns we have with whistleblowing from a cultural perspective, see
Bok’s discussion of the ‘jarring’ nature of whistleblowing and its ‘special urgency and
bitterness’: Sissela Bok, Secrets: On the Ethics of Concealment and Revelation (Oxford
University Press, 1982) ch XIV, 214.

45 PJC, Parliament of Australia, Whistleblower Protections, above n 2, 127–30.
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year for which the SEC has data); as at the end of the 2017 reporting period,
actions linked to whistleblower disclosures had led to SEC enforcement
sanctions totalling over US$975 million.46 Academic commentary on the
potential benefits of rewards programs has also pointed to their likely efficacy.
More than 20 years ago Elletta Callahan and Terry Dworkin’s extensive
review of the literature on rewarding whistleblowing concluded that ‘[t]he
research on reward structure and administration seems to indicate that
rewarding whistleblowing should be an effective means of encouraging that
behavior’.47 Taken together, these arguments suggest a strong incentive or
rewards program could reap significant regulatory benefits.

II Ethical justifications for non-introduction of a
corporate whistleblowing rewards system in Australia

However, notwithstanding the arguments in favour of the introduction of a
whistleblowing rewards scheme, strong resistance continues to exist. The PJC
Report was the first Inquiry to recommend a rewards system in Australia and
followed on from three separate inquiries over the previous nearly two
decades, each of which recommended against the creation of whistleblowing
rewards.48 Given the non-inclusion of a rewards system in the Bill currently
before Parliament, the anti-rewards concerns raised at the PJC Inquiry may
have ultimately successfully militated against the report’s recommendation
being adopted. These concerns are worthy of further consideration,
particularly in light of literature that canvasses the ethical complexities of both
whistleblowing generally, and whistleblowing rewards more particularly.

IIA Whistleblowing and ethics
Richard De George’s analysis of the ethical framework for justification of
whistleblowing is generally regarded as enjoying widespread acceptance.49

One of the most prominent commentators in the field of normative business
ethics, De George, has argued that a ‘“one-size fits all” approach to
whistleblowing ethics issues oversimplifies a complex set of very different
actions that demand differing analyses’.50 In De George’s analysis, a wide
range of factors can arise in a whistleblowing scenario that will each in their
own way influence the ethics of any resultant action that a would-be

46 SEC, Annual Report to Congress, above n 16, 1, 14.
47 Callahan and Dworkin, above n 6, 301; more recently, in the Australian context, see:

Vivienne Brand, Sulette Lombard and Jeff Fitzpatrick, ‘Bounty hunters, whistleblowers and
a new regulatory paradigm’ (2013) 41 Australian Business Law Review 292.

48 House of Representatives Standing Committee on Legal and Constitutional Affairs,
Parliament of Australia, Whistleblower Protection: a comprehensive scheme for the
Commonwealth public sector (February 2009) 82–6; Senate Select Committee on Public
Interest Whistleblowing, Parliament of Australia, above n 35, xiii–xxv, 228; House of
Representatives Standing Committee on Legal and Constitutional Affairs, Parliament of
Australia, Fair Shares for All: Insider Trading in Australia (October 1989) 45; all as cited
in PJC, Parliament of Australia, Whistleblower Protections, above n 2, 137.

49 W Michael Hoffman and Mark S Schwartz, ‘The Morality of Whistleblowing: A
Commentary on Richard T De George’ (2015) 127 Journal of Business Ethics 771, 771.

50 Richard T De George, ‘A Response to My Critics’ (2015) 127 Journal of Business Ethics
789, 801.
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whistleblower might take. De George begins from a presumption that
whistleblowing will not necessarily always be an ethical act, and a range of
circumstances will need to be considered to determine the ethicality of a
particular example of whistleblowing.

These factors include whether the proposed whistleblowing would be
internal or external, whether the actions to be reported were likely to produce
serious harm or were of a more minor nature, whether any potential harm was
financial or bodily physical harm, and whether the actions were unethical or
illegal.51 A major distinction is also drawn by De George between those
matters that, from an ethical point of view, would obligate a whistleblower to
act, and those that would merely justify a whistleblower making disclosure,
but with no moral obligation to do so.52 De George describes three minimum
criteria that would need to be satisfied to ensure whistleblowing met a
threshold test for morally permissible action. A further two criteria are
postulated by De George as necessary to justify an analysis that a particular
whistleblowing act was morally required. The first three requirements are that:

(1) serious harm will be done by the firm to employees or the public if
the disclosure is not made;

(2) a report has been made by an employee to an immediate superior;
and

(3) if the immediate superior has done nothing effective, the employee
has exhausted internal procedures (including taking the issue to the
firm’s board if necessary).

In order to justify whistleblowing as having been morally required De George
adds the requirements that:

(4) the whistleblower has documented evidence that would convince a
reasonable and non-partial observer of the whistleblower’s view of
the situation, and that a serious and probable danger is posed to the
public or end user of the product; and

(5) the employee believes, on reasonable grounds, that public disclosure
will lead to the ‘necessary changes’.53

On De George’s analysis, any well-framed regulatory system for
whistleblowing would take into account a range of factors to ensure
compliance with ethical concerns. These concerns do not appear to have been
particularly prominent in the debate within Australia to date in relation to
whistleblowing reform generally. However, in the context of whistleblowing
rewards, ethical concerns have been dominant.

IIB Whistleblowing rewards and ethics
As noted at the outset of this article, an underlying concern that
whistleblowing rewards are in some sense unethical or ‘wrong’ appears to
have pervaded discussions of the issue. Early whistleblowing commentary has
been described as expressing the view of some ethicists and social scientists
‘that disclosures motivated by gain, as opposed to those motivated by desire

51 Ibid.
52 Ibid.
53 Richard T De George, Business Ethics (Pearson, 7th ed, 2009) ch 14.
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to correct the wrongdoing, are not “true” whistleblowing, and thus are not to
be encouraged’.54 A 1989 Australian Parliamentary Inquiry noted the ‘dim
view’ an Australian court would have of the practice of rewarding informers
and called into question the credibility and motivation of disclosers
responding to financial incentives.55 Historical ambivalence about the
appropriateness of paying rewards to whistleblowers is reflected in US
legislation that prohibited anti-retaliation protection to whistleblowers if they
stood to benefit by reporting the wrongdoing.56 Similarly, many of the specific
justifications for the non-introduction of whistleblowing rewards advanced in
submissions to the PJC Inquiry were concerned with the possible negative
ethical implications of a rewards system;57 in the words of one submission,
‘the ends do not justify the means’.58 Key to any continued consideration of
possible Australian whistleblowing reward reforms would therefore seem to
be an analysis of the perceived ‘unethicality’ of whistleblower rewards. A
range of anti-whistleblowing rewards ethics arguments relate to what might be
described as the ‘moral hazard’ aspects of rewards. These aspects have to do
with the risk that rewards will in some way be deleterious to the support or
development of positive moral settings in the populations the rewards are
designed to influence. The following section reviews a range of issues and
perspectives that operate as criticisms of the ‘ethics of rewards’. This section
considers evidence of ‘crowding out’ effects that may reduce prosocial
behaviour, the risk of motivating unethical whistleblowing, the ethical
indefensibility of the potential ‘randomness’ of whistleblowing rewards, the
possible creation of a perverse incentives for whistleblowing, and the risks of
third party service provider markets.

Crowding out and related cultural effects
Attention has been given in the descriptive ethics literature to the potential for
financial incentives to have an inadvertent counterproductive effect on the
likelihood of whistleblowers coming forward. In their 2010 study of over
2000 employees in the US, Yuval Feldman and Orly Lobel found a more
complex relationship between potential rewards and employee disclosure.59

Their work suggested, perhaps counterintuitively, that in some cases offering
monetary rewards to whistleblowers could tend to lead to reduced levels of
reporting. Using ‘crowding-out’ theory, Feldman and Lobel argue that the
imposition of extrinsic motivations such as rewards reduces the space for
intrinsic motivation to operate, with negative consequences for prosocial
behaviours such as whistleblowing.60 That is, by externalising motivation to
report, rewards may inadvertently decrease internal motivation to ‘do the right
thing’: ‘crowding-out theory predicts that external incentives that utilise

54 Callahan and Dworkin, above n 6.
55 House of Representatives Standing Committee on Legal and Constitutional Affairs,

Parliament of Australia, Fair Shares for All, above n 48.
56 See Callahan and Dworkin, above n 6, 279, and the legislation cited there.
57 PJC, Parliament of Australia, Whistleblower Protections, above n 2, 130.
58 Ibid 132–3 [11.34].
59 Yuval Feldman and Orly Lobel, ‘The Incentives Matrix: The Comparative Effectiveness of

Rewards, Liabilities, Duties, and Protections for Reporting Illegality’ (2010) 88 Texas Law
Review 1151.

60 Ibid 1179.
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monetary rewards or punishments may undermine intrinsic motivations’.61

Further, some empirical evidence is available to suggest that rewards carry a
significant level of social stigma,62 suggesting perhaps that a cultural
sensitivity exists to the potential ethics issues associated with rewards, which
of itself may exacerbate the negative effect of rewards interventions. It seems
from Feldman and Lobel’s work that the extent to which the crowding out
phenomenon occurs can vary according to a range of factors including the
level of reward: curiously, low rewards can be the most counterproductive.63

Further evidence is available from the literature to suggest that the efficacy of
rewards in engendering whistleblowing might be greater with younger people
rather than older populations, and with lower level employees rather than
more senior informants.64 This literature suggests that one-size-fits-all
analyses of whistleblowing rewards are problematic.

The PJC Report noted that ‘the arguments presented against a reward
system center largely around the concern that it would establish unethical
incentives to whistleblow’.65 Submissions to the PJC suggested paying people
to do the ‘right thing’ does not support the reintroduction of a good culture,66

or that it is inconsistent with the duty to act in good faith in the best interests
of the employer or the public.67 Relatedly the concern exists that paying an
individual a large reward for undertaking a public duty is inappropriate.68 A
further moral hazard argument raised at the PJC Inquiry was the concern that
a rewards system could encourage malicious reporting.69 That is, rewards
might increase the likelihood of a whistleblower reporting information for the
‘wrong’ reasons, given the availability of a lucrative reward for doing so. A
further argument raised in this context is that paying people to do the right
thing does not establish an overall cultural acceptance of whistleblowing,70 in
that it may skew the development of appropriate ethical systems. All these
arguments offer potentially significant critiques of the ethics of rewards for
whistleblowing.

Motivating unethical whistleblowing
In addition to the potential for rewards to compromise a culture of ethical
incentives for whistleblowing (that is, to create a culture where people have
the ‘wrong’ reasons for the ‘right’ act), the concern exists that rewards could
motivate unethical whistleblowing (that is, the ‘wrong’ act). Rewards might be
characterised as creating incentives to immoral action if they are an incentive
to engage in unethical whistleblowing acts.71 As noted, analyses of
whistleblowing ethics have identified the ethical factors that will justify
whistleblowing and contrasted these with situations that will amount to

61 Ibid.
62 Ibid 1205.
63 Ibid 1155, 1202.
64 Callahan and Dworkin, above n 6, 295–6.
65 PJC, Parliament of Australia, Whistleblower Protections, above n 2, 138 [11.56].
66 Ibid 132 [11.32] citing the Institute of Internal Auditors.
67 Ibid 132 [11.33] citing Dr Simon Longstaff from the Ethics Centre.
68 Ibid 126 [11.14].
69 Ibid.
70 Ibid 132–4 [11.34] citing Dr Simon Longstaff from the Ethics Centre.
71 Hoffman and Schwartz, above n 49, 773.
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unethical whistleblowing.72 If it is accepted that some kinds of whistleblowing
are unethical, then any system that operates to reward and hence encourage
whistleblowing is capable of encouraging the wrong kind of whistleblowing,
and would need to be well structured to avoid increased rates of unethical
whistleblowing.

De George’s influential model has been described earlier. Drawing on this
model, it is possible to link at least the minimum requirements for morally
permissible whistleblowing to potential concerns with a whistleblowing
rewards scheme. It can be argued for instance that any scheme that provided
for rewards regardless of the seriousness of harm would be ethically deficient.
Similarly, it can be argued that to be ethically justified any whistleblowing
report must have been made internally first. Discussions of the so-called
‘loyalty dilemma’ inherent in whistleblowing often draw a distinction between
internal whistleblowing (which is not as readily characterisable as a breach of
a loyalty obligation to the organisation) and external whistleblowing (which
can be seen as a disloyal act).73 Inherent in this distinction is the need to
distinguish between those examples of wrongdoing that would justify internal
whistleblowing (set at a lower level because there is no rival loyalty obligation
to be overcome) and external whistleblowing (commonly perceived as
requiring a more serious breach to justify the action). On this view, any reward
system that aims to accelerate regulatory intervention by encouraging or
permitting whistleblowers to report externally at an early stage in the process
could be subject to criticism.

The ethics of randomness
A further concern raised in the PJC Report was the extent to which a
whistleblower ought to be allowed to attain a position through a reward
structure that goes beyond ‘restoring or maintaining the position that they
held, in a financial sense, prior to a disclosure having taken place’.74 That is,
to what extent is it ethical to enable a whistleblower to profit personally from
having had, perhaps by chance alone, the opportunity to access and then reveal
a relevant piece of information? This is a difficult issue. Further, as one
submission to the PJC Inquiry pointed out, more than one person might have
access to relevant information, and hence be at risk of victimisation and
retaliation when that information is disclosed, while only the whistleblower
receives a reward.75 In addition, some employees — particularly public
servants — will have an existing mandated obligation to disclose. It is
arguable that rewarding the employee separately is inconsistent with those
duties and responsibilities,76 and could be viewed as a double-reward of an
employee who is already paid to perform a role that includes making
appropriate disclosures. A key question here is whether, from an ethical point

72 See, eg, ibid; De George, above n 50.
73 See for instance the contemporary discussion of this issue in Julio Andrade,

‘Reconceptualising Whistleblowing in a Complex World’ (2015) 128 Journal of Business
Ethics 321, 322–4.

74 PJC, Parliament of Australia, Whistleblower Protections, above n 2, 133 [11.35] citing
Matthew Chesher.

75 Ibid 131–2 [11.30], 132 [11.31].
76 Ibid 133 [11.37] citing Queensland Ombudsman.
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of view, it is appropriate to enable someone to profit personally from a
disclosure, including where that profit might arise at the expense of another,
innocent party, or where the person was already recompensed by a salary.
Related to this concern is a question as to extent it may be acceptable to assist
a whistleblower to attain a stronger financial position than they would have
held had they not been in a position to make a powerful disclosure, as opposed
to allowing that person, for instance, to access compensation (which by
definition ought not to exceed putting a person back in the position they
occupied prior to the disclosure).

Perverse incentives: Withholding disclosure and obtaining

information illegitimately
A form of moral hazard can be created by a rewards system that pays a reward
calculated by reference to the size of the fine. As the PJC Report noted, ethical
concerns can relate ‘to the temptation for whistleblowers to hold information
longer to increase their reward under a bounty system’.77 In the words of one
submission to the PJC Inquiry, ‘if there is an opportunity for [the
whistleblower] to make more money by watching corporate wrongdoing spiral
out of control, there is a significant hazard in that’.78 The PJC Inquiry also
received anecdotal evidence of US experiences of whistleblowers accessing
information by illegitimate means in order to claim a reward.79 A related
concern posed at the PJC Inquiry was the risk of whistleblowers engaging in
entrapment activity to obtain a potentially valuable piece of information.80

This raises very interesting ethical issues — should the ultimate public good
inherent in wrongdoing being uncovered trump the mechanisms by which the
information is obtained or not? Can we rely upon existing legal frameworks
with respect to confidential information protection, theft offences and related
controls to deal with wrongdoing by the whistleblower or should we simply
not create an environment in which a potentially disproportionate incentive
exists to access information illegitimately in the first place?

A third party market — Ambulance chasing
An argument exists that the presence of significant rewards has the potential
to result in the consequent creation of a legal services industry targeting
potential whistleblowers. This in itself may represent a moral hazard, and the
potential to create an ‘ambulance chasing’ environment has been cited
specifically as a factor militating against the introduction of an Australian
whistleblowing rewards scheme.81 While not fully articulated in the PJC
Report, the issue is presumably that it is unethical for others to profit from the
actions of whistleblowers who are simply ‘doing the right thing’, and that this
forms another version of the moral hazard risk created by whistleblowing
rewards.

77 Ibid 133 [11.39] citing Vivienne Brand and Sulette Lombard from Flinders University.
78 Ibid 133 [11.40] citing Lucas Ryan, Senior Policy Advisor of Australian Institute of

Company Directors.
79 Ibid 134 [11.41].
80 Ibid 126 [11.14].
81 See for instance the evidence of the Institute of Internal Auditors to the 2017 Australian

Federal Inquiry: ibid 135 [11.45].
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All of these issues raise ethical concerns worthy of serious consideration. In
light of pervasive concerns as to the ethics of rewards systems, and the
seeming significance of those issues in debate on the introduction of a
whistleblower rewards scheme in Australia, the following section considers
some potential responses to ethics concerns raised in relation to rewards. This
part also briefly introduces a possible theoretical perspective for supporting
the prosocial benefits of a legislated whistleblowing rewards scheme, which
goes some way to countering widespread moral hazard arguments. If
mandatory review of the operation of the new legislation is provided for in the
current Bill, or if the form of the Bill is reopened during its current passage
through Parliament, or if the current reforms fail to sufficiently alter the
Australian whistleblowing landscape, the issue of rewards seems likely to be
revisited. Particularly in light of the dramatic revelations of the Banking Royal
Commission it appears possible, or even likely, that the political appetite for
more ambitious corporate whistleblowing reform will grow. In this context it
would be useful to develop a stronger conversation in Australia in relation to
the ethical principles that could inform a debate on whistleblowing rewards.
The next section endeavours to contribute to that conversation.

III Possible responses to corporate whistleblowing
rewards ethics concerns

This section suggests that a range of responses are possible in relation to the
five groups of anti-rewards ethics issues raised in the preceding section of the
article.

‘Crowding out’ and related cultural effects
A key argument identified in Part II was the potential for rewards to ‘crowd
out’ prosocial behaviour and to negatively influence the cultural environment
within which contemporary whistleblowing takes place. The range of factors
relevant to these cultural factors include that whistleblowers could be
motivated by malicious intent, could be rewarded for disclosures that they
were duty bound to make in any event, and could prejudice the development
of appropriate ethical systems. Central to these arguments is the perception
that any enforcement process should be based on the desire of individuals to
‘do the right thing’ rather than to access a reward. The concern here is that an
employee ought to report wrongdoing because it is right to do so, and the
introduction of an incentive could corrupt that underlying relationship.82

One perspective that can be raised in response to this position relates to the
well-known risks and difficulties of contemporary whistleblowing. Arguably,
by failing to provide a safe and protected environment in which to make
whistleblowing disclosures without fear of retaliation an employer has failed
their employee and the underlying relationship of trust is hence already
damaged. An appropriate response may therefore be to offer rewards that are
tailored to the presence, or absence, of an internal environment in a workplace
that protects whistleblowers adequately. The possibility of linking reward

82 See for instance, PJC, Parliament of Australia, Whistleblower Protections, above n 2, 132
[11.33], citing Simon Longstaff from the Ethics Centre.
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payments to the absence of an adequate internal whistleblowing environment
is anticipated by the PJC Report. The report’s rewards Recommendation 11.2
suggests that the level of reward paid ought to take into account both ‘whether
there was an appropriate and accessible internal whistleblowing procedure
within the company that the whistleblower felt comfortable to access without
reprisal’ and also ‘whether adverse action was taken against the whistleblower
by their employer’.83 In effect, the formation of a rewards system in this shape
offers a clear reinforcement of the value of a trusting, open relationship
between an employee and employer. Where that relationship has already been
compromised by the actions of the employer in not protecting the employee
adequately, it may be seen as appropriate to compensate the employee via a
reward payment. Failure to provide whistleblowers with adequate protection
may itself be an ethical justification for rewards.

This alternative analysis would seem to be supported by the development of
legislative models that acknowledge the need for whistleblowers to be able to
approach external regulators and even the media where no adequate internal
response has been forthcoming. The current form of the Treasury Laws
Amendment (Enhancing Whistleblower Protections) Bill 2017 for instance
allows for ‘emergency disclosures’ to a parliamentarian or journalist where
necessary.84 This controversial element of the Bill received considerable
discussion in the Senate Economics Legislation Committee’s 2018 Report, but
the report ultimately endorsed the retention of the capacity for a whistleblower
to make an emergency disclosure to a parliamentarian or journalist.85 Some
conclusions about the current status of attitudes in Australia to external
whistleblowing can perhaps be drawn from this outcome. The Committee
noted in particular the representations made by Commonwealth Bank
whistleblower Morris, who submitted that in his case ‘going to the media was
the only way to get an outcome, after he had disclosed to both the company
and the regulator over a period of some years’.86 Interestingly the Bill’s model
appears inconsistent with the tests imposed by the De George five-part test for
justified whistleblowing activity, suggesting perhaps that ethical concerns may
have received less attention in relation to the core whistleblowing structure of
the Bill than in relation to the more controversial issue of rewards.

The ‘crowding out’ concern raised in Part II is slightly different from the
argument above in relation to corruption of the employment relationship, in
that it suggests that by their very existence rewards might reduce the level of
whistleblowing activity in an organisation. Feldman and Lobel’s work
indicates however that the crowding out effect is more apparent where a lower
reward is paid,87 suggesting that a nuanced system that makes careful
decisions as to the size of the reward can assist in addressing this concern.
Further, there may be fundamental differences between the effect of ‘crowding
out’ factors in the context of whistleblowing as opposed to the settings used
by Feldman and Lobel, which focused on arguably very different kinds of

83 Ibid 138 [11.59].
84 Treasury Laws Amendment (Enhancing Whistleblower Protections) Bill s 1317AAD.
85 Senate Economics Legislation Committee, Parliament of Australia, above n 27, discussed at
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86 Ibid 19 [3.14].
87 Feldman and Lobel, above n 59, 1202.
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prosocial behaviour. Feldman and Lobel discuss for instance rewards in the
context of blood donation,88 where no social stigma exists (quite reverse), the
personal risks of the conduct could be described as relatively contained, and
the rates of occurrence of this prosocial behaviour are already high.
Whistleblowing, an activity with particularly negative personal consequences,
offers a significantly different example of prosocial behaviour. The
justification for the availability of a reward as a form of essentially
self-executing compensation might be viewed very differently by research
participants faced with a whistleblowing rewards example. In this context, the
risks of ‘crowding out’ prosocial behaviour may be outweighed by the benefits
of encouraging whistleblowing activity at all.

One further cultural factor identified in Part II related to evidence of stigma
associated with taking a reward for whistleblowing. If rewards increase the
stigma associated with whistleblowing, introduction of rewards could clearly
negatively impact the wider whistleblowing culture. However to balance
against this argument we have the apparently very strong evidence from the
operational success of the SEC rewards program so far, that indicates rates of
whistleblowing have increased dramatically since introduction of the
program.89 While this does not discount the possibility that stigma may have
meant that some individuals did not come forward who otherwise would have,
the overall increase in rates of whistleblowing is instructive.

Motivating unethical whistleblowing
As noted, analyses of whistleblowing ethics such as the influential model
posed by De George postulate that certain preconditions need to be present in
order to justify whistleblowing activity from an ethical perspective. Clearly,
where those preconditions are not taken into account in the design of a
rewards scheme, arguments may arise that unethical whistleblowing is being
promoted. Key concepts include the need for the wrongdoing to have
significant negative impact on the community and/or employees and for full
internal disclosure to have occurred before external paths are pursued. Here
design elements in a rewards scheme are crucial, including the way in which
rewards might be focused on more serious matters. A possible technique for
achieving this outcome is discussed in Part IV.

A second ethical concern drawn from De George’s model is the risk that the
urgency created by a first-come-first-rewarded large financial incentive might
deter a whistleblower from pursuing internal channels in order to guarantee
being the first to notify the regulator of wrongdoing. Thus whistleblowing
rewards programs that do not require mandatory internal disclosure prior to
external whistleblowing may be vulnerable to criticism on the basis they do
not adequately respect the ethical need to report internally first. Here, it seems
likely that a rewards program could accommodate this issue to some extent at
least by ensuring, as does the SEC model, that failure to report an issue
internally can decrease the size of any reward payable under the scheme.90

88 Ibid 1179.
89 SEC, Annual Report to Congress, above n 16, 1, 14.
90 SEC, Office of the Whistleblower, Final Rules, § 240.21F-6 Criteria for determining amount
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The ethics of randomness
Perhaps one of the most difficult ethical concerns to address is what might be
described as a degree of inherent randomness in any rewards scheme. To some
extent those who ‘win’ the lottery of access to information that could ground
a lucrative disclosure have the opportunity to benefit, randomly, from
another’s wrongdoing. Further, as noted, an innocent bystander may be
victimised as a result of another’s whistleblowing activity, introducing another
element of undesirable randomness into any whistleblowing rewards scheme.
While this latter factor is undeniably a risk in relation to any whistleblowing
activity, the potential exists in relation to a rewards scheme for the principal
whistleblower to benefit financially from an activity for which an innocent
person is then victimised. A utilitarian analysis might suggest that if a
particular disclosure relates to a sufficiently egregious matter, society may be
prepared to preference achieving a prosecution over the ethical imperative of
ensuring every whistleblower has equal access to a reward. These are complex
factors however and clearly deserving of careful thought in the design of any
rewards systems. At the least it would seem that well-designed compensation
for innocent victims of reprisal should be considered as part of any
whistleblowing system, whether it contains rewards or not.

A related concern is the risk of double-rewards for those who by virtue of
their employment and position are already paid and obligated to make
appropriate disclosures. This ‘double-recovery’ enables individuals to
essentially profit from another’s wrongdoing and further, to possibly benefit
beyond restoration of position. However a potential counter argument to these
concerns might be that since we have overwhelming empirical evidence to
show that individuals who blow the whistle will suffer significantly, providing
rewards may do no more, on average, than put those individuals in the position
they would have been in (in a very approximate way, admittedly) if they had
not been victimised as a result of their actions. Here the question would seem
to be, is it preferable to have individuals suffer while the culture of
whistleblowing moves forward slowly, or ought we to encourage increased
rates of prosocial behaviour in the interim? It is also possible to imagine a
system of compensation within which the quantum payable could be linked to
the level of underlying obligation the whistleblower carried, to address
concerns related to ‘double payment’.

Further, an argument can be made that rewards could be characterised as a
form of self-executing compensation. It is a non-contentious point that we
ought to protect whistleblowers in meaningful and not just theoretical ways.
As noted, compensation and anti-retaliation measures have not provided
meaningful protection to date, and new measures are yet to be tested. In this
context, provision for a system of benefits to be paid semi-automatically to
whistleblowers is an attractive concept.

Perverse incentives: Withholding of evidence and
illegitimate accessing of information

A further argument for non-introduction of a whistleblowing rewards program
discussed in Part II is that rewards could offer perverse incentives and hence
produce counterproductive outcomes. An example cited is the incentive a
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reward may give to withhold evidence of wrongdoing for as long as possible
in order to maximise a reward.91 However this concern would seem to be
amenable to a legislative response that ensures the level of reward is linked to
the timeliness of disclosure. This is the approach taken by the SEC’s model,
which provides that delay in making the disclosure can reduce the reward
payable.92 Similarly, the PJC Report recommended that the timeliness with
which a disclosure is made ought to influence the level of reward paid.93

Another possible perverse incentive rests in the possibility that a rewards
scheme might encourage informants to access information by illegitimate
means, again encouraging unethical conduct by virtue of a rewards system
intended to promote ethical outcomes. However here again a legislative
response ought to be available; where evidence exists of information having
been accessed illegitimately, the level of reward payable could be reduced
accordingly.

Creation of third-party markets
Attention was given at the PJC Inquiry to the possibility that a rewards system
could sponsor the development of a third-party market in legal services. In the
US a significant practice area has developed in response to the SEC’s bounties
program.94 However, one possible response to this argument might be to ask
whether, to the extent that we expect employees and others to report
wrongdoing, it is appropriate that we expect them to do so unsupported and
subject to the very real and quantifiable risk of retaliation? If the answer to that
question is no, then an argument can be made for the provision of support for
whistleblowers by professionals with relevant experience. Here, the presence
of a third-party legal services market becomes justifiable, on the grounds that
we are putting whistleblowers at risk by not allowing for the development of
relevant service providers.

Summary on responses
It is clear that significant ethical concerns can be raised in relation to
whistleblowing rewards. However, the review of potential counterarguments
canvassed in this section suggests a combination of legislative design and
further analysis may be capable of addressing a number of those concerns, and
that a well-designed system ought to be able to increase the probability that
any rewards program does more good than harm. Given the complexity and
variety of factors to consider however it is likely that central to a
well-designed system would be a nuanced or semi-variable reward scheme,
adjustable in response to a range of ethical factors, rather than a
one-size-fits-all solution. The final part of this article, Part IV, outlines two
mechanisms by which such a scheme might be facilitated.

91 PJC, Parliament of Australia, Whistleblower Protections, above n 2, 133 [11.39].
92 SEC, Office of the Whistleblower, Final Rules, § 240.21F-6 Criteria for determining amount
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93 PJC, Parliament of Australia, Whistleblower Protections, above n 2, Recommendation 11.2,
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IV Practical mechanisms: Penalty-linked rewards and
signalling

The most significant factor in any rewards scheme is arguably the reward
payment. Other elements of a whistleblowing reward scheme’s design,
including anti-retaliation measures and compensation procedures, are
germane to whistleblowing schemes generally. Seemingly, one of the simplest
and most effective approaches to the complex task of responding to the ethics
issues associated with rewards is to carefully design the reward payment itself.
This part suggests two potential design elements: first, ensuring that the size
of any reward payment is linked carefully to ethical concerns, and second,
ensuring that those linkages are well signalled to the regulated population.

Linking the size of the reward to the scale of penalty
It is possible that an aspect of system design with particular potential to assist
in addressing ethics concerns is the linking of the scale of a reward to the size
of the penalty imposed on the wrongdoer. This approach allows for a degree
of automatic self-adjustment for surrounding contextual factors. Where a
penalty (and hence a reward) is very substantial, it can be expected that the
degree of risk involved in making the disclosure, as well as the potential
impact on the discloser’s career, personal life and mental health, will be
commensurately higher. By contrast, where a relatively small penalty is
imposed, as a result of a more minor transgression coming to light, it might
be expected that the impact on the whistleblower of making the disclosure
ought to be less. This technique has particular potential to address the concern
that any whistleblowing that does not relate to significant harm is inherently
unethical,95 since penalties are likely to be responsive to a
seriousness-of-harm variable. This can hardly be a precise science however
and hard cases can be easily imagined. In particular, Australia’s historically
low corporate penalties have been identified as a problematic factor in any
penalties-linked Australian rewards program96 (although recent
announcements suggest this issue may be addressed by forthcoming reform).97

Further, some wrongdoing may never attract a penalty due to the complexities
of achieving a successful prosecution, and adequate compensation will always
need to be available to supplement rewards for this reason. Nonetheless, in
many cases the natural symmetry between penalty size and whistleblower risk
could produce appropriate outcomes.

There is also capacity here to address the ‘crowding out’ research that
suggests paying for prosocial behaviour makes it less likely the behaviour will
occur; as noted, there is some evidence this effect operates in inverse
proportion to the size of the reward. Hence, for the most serious examples of
wrongdoing, where a penalty is likely to be large, the crowding out effect will
be least likely to operate. Further, a penalties-linked rewards approach also

95 De George, Business Ethics, above n 53.
96 See ASIC submission to the PJC Inquiry on this point, cited in the PJC, Parliament of

Australia, Whistleblower Protections, above n 2, 136 [11.51] n 59.
97 As noted earlier, the Federal Government has stated its intention to legislate to increase

corporate penalties significantly: O’Dwyer, ‘Government Response’, above n 32.
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goes some way to ameliorating concerns that whistleblowers ought not to be
able to ‘profit’ from their random capacity to access crucial information, since
serious issues (and serious rewards) will be associated with commensurately
serious risk and difficulty, giving the reward more of the character of
compensation. An upper limit on the amount of any award could further
address this issue. Some additional fine-tuning could take into account the
PJC Report’s recommendation that the size of any reward payable should be
linked to the extent to which a whistleblower has received any penalties or
exemplary damages arising out of an adverse action connected with the
disclosure.98 This responsive design would enable at least some limitation to
be placed on the extent to which a whistleblower stood to profit from another’s
wrongdoing.

The expressive function of law and the prosocial
possibilities of rewards

A further factor to be taken into account in relation to the ethics of rewards is
the possibility that a well-designed whistleblowing rewards program, rather
than operating to create moral hazards, could positively influence
whistleblowing culture. This perspective on the ethics of rewards draws on the
literature on the expressive function of the law. According to legal theorists
concerned with the ‘expressive’ function of law, law has more than a direct
and simple effect on an individual’s behaviour. It also has a signalling effect,
for instance suggesting that certain actions may be more legitimate or
deserving of dutiful compliance.99 This suggests that what people will do
depends on what they think they ought to do and that legal frameworks are
seen by people as an important indicator of what they ought to do. The law can
influence norms; in other words ‘a law may convey a social meaning that
reinforces or changes the norms of a community, beyond its role in
establishing and enforcing rules. This is described as the expressive function
of law.’100 Thus, the way a reward is framed, or the mere existence of a
reward, may itself send a signal about what society values and endorses:

theoretical and empirical expressive-law studies indicate that when the law presents
either prohibitions or obligations, the very act of expressing this norm within the
legal regime provides a reason for people to act. Even in the absence of sanctions
or protections, the mere existence of the law helps to shape and define our world
views.101

On this analysis, a rewards system may authorise individuals to ‘whistleblow’
who would otherwise see the behaviour as non-acceptable. Contrary to
arguments that rewards programs would compromise a pro-whistleblowing
culture, this approach suggests the presence of a well-designed and
high-profile corporate whistleblowing rewards system could assist in ‘shifting
the dial’ in favour of whistleblowing activity as an endorsed, rewarded,

98 PJC, Parliament of Australia, Whistleblower Protections, above n 2, Recommendation 11.2,
138–9 [11.59].

99 See Feldman and Lobel, above n 59, 1183–4, and the theorists cited there.
100 Thomas A J McGinn, ‘The Expressive Function of the Law and the Lex Imperfecta’ (2015)

11 Roman Legal Tradition 1, 1.
101 Feldman and Lobel, above n 59, 1184.
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prosocial behaviour. This alternative perspective directly addresses a number
of ‘moral hazard’ arguments, by allowing for the possibility that
whistleblowing rewards could, in fact, operate as moral beacons.

The SEC Rules for operation of its bounties program specify a range of
factors that will be taken into account in determining the scale of a reward
payment, and these rules are easily accessible on the SEC’s website.102 These
include for instance the fact that any delay in disclosure will impact on the
determination of the scale of a reward payment. The risk of potential
whistleblowers withholding information to increase a rewards payment was an
ethical concern raised in the PJC Inquiry.103 The SEC’s clear identification of
this ethical risk in its Rules goes some way to limiting the impact of this
factor. Promulgation of a scheme’s rules, in the way undertaken by the SEC,
enables the ethical concerns underpinning the scheme’s design to be
‘signalled’ widely and to influence the scheme’s impact, ameliorating
potential perverse incentives created by the scheme’s existence. Other ethical
concerns raised in this article, including incentives to obtain information
inappropriately and entrapment risks could be similarly assisted by
promulgation of guidelines indicating these factors will affect the availability
or size of any reward.104 Since whistleblowers attempting to rely upon the
availability of rewards will presumably be aware of the factors upon which
rewards are assessed, the incentive to access information inappropriately
ought to be attenuated by this signalling of the significance of certain ethical
factors.

This potential capacity for a well-designed whistleblowing rewards system
to signal support for ethical whistleblowing rather than to derogate from it
offers an interesting perspective on the ethical concerns associated with past
debates on whistleblowing rewards in Australia. It may be that taken together
with the design mechanism of a penalties-linked reward, a number of ethical
counter-arguments to whistleblowing rewards could be — at least to some
extent — addressed.

Conclusion
The regulation of corporate whistleblowing is evolving quickly, and with it the
analysis being brought to bear on the controversial issue of rewards for
disclosures. There is a clear need to ensure that any system that is introduced
is sufficiently nuanced and responsive to reflect the ethical complexities of
whistleblowing rewards. De George’s influential work suggests that a
‘one-size fits all’ approach to whistleblowing runs the risk of oversimplifying
a complex set of factors that we should not be conflating into a simple
formula.105 The same argument clearly applies to the particularly complex
issue of whistleblowing rewards. A number of factors may contribute to the

102 SEC, Office of the Whistleblower, Final Rules, § 240.21F-6 Criteria for determining amount
of award <https://www.sec.gov/about/offices/owb/reg-21f.pdf>.

103 PJC, Parliament of Australia, Whistleblower Protections, above n 2, 133 [11.39].
104 Here, practical responsibility for making relevant decisions as to whistleblower

characteristics would need to be allocated in some way; the PJC suggests something of this
role for its recommended whistleblower protection body, or a prescribed law enforcement
agency: ibid Recommendations 11.1, 11.2.

105 De George, above n 50.
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ethicality (or otherwise) of an individual whistleblowing reward, and a
well-designed system ought to be able to account for a number of ethical
concerns. In particular, linking the size of any reward to the culpability of the
disclosed conduct via the penalty imposed, and signalling the ethical factors
that will influence a reward payment, could both be important ways of
facilitating an ethical whistleblowing rewards system. In whistleblowing
rewards, as in whistleblowing generally, careful regulatory design may be
crucial. And as with whistleblowing generally, the significant potential
benefits of whistleblowing rewards justify the effort to attend to design
factors. Ultimately, whistleblowing rewards deserve ongoing consideration as
the evolution of whistleblowing regulation in Australia continues to unfold.
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