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Inquiry into the performance of the Australian Securities and Investments Commission 

We are currently investigating some aspects of corporate whistleblower regulation in Australia. 
Elements of our research may be of relevance to the Senate Committee 's Inquiry in regard to 
Terms of Reference E (ie, ' the protections afforded by ASIC to corporate and private 
whistleblowers'). Our research is particularly concerned with the potential contribution to be made 
by a comparison of the existing corporate whistleblowing provisions in the Corporations Act, 
2001 (Cth) and the new public sector whistleblowing regime established by the recently enacted 
Public Interest Disclosure Act, 2013 (Cth) (PIDA). 

We outline briefly below the following three concepts that we believe may have relevance to the 
Senate's Inquiry: 

• the potential benefits of regulatory changes to improve internal corporate whistleblowing 
structures in corporate Australia; 

• the need to ensure adequate feedback is provided to whistleblowers; and 

• the possibility of harnessing existing corporate reporting know-how in order to improve 
whistleblowing activity. 

Improved internal structures: the regulatory dividend 

We consider there is real potential for enhanced whistleblowing regulation to assist ASIC in the 
task of managing corporate whistleblowing in Australia. Currently there is no mandated 
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requirement for Australian corporates to institute internal structures to facilitate whistleblowing. 
However there is evidence available in the literature that such systems can encourage rates of 
whistleblowing. Empirical evidence exists to suggest that the level of whistleblowing activity in a 
corporation is positively associated with the level of internal support for whistle blowing. 1 

Any increased flow of tips from the creation of mandated internal structures need not necessarily 
add to the regulatory burden placed on ASIC. The developing literature on organizational 
behaviour management suggests that where internal processes are good whistleblowers are more 
likely to attempt to resolve matters internally before reporting to an external govenunent agency,2 

and good internal systems have the potential to ensure tips are ' screened', thus reducing pressure 
on the public regulator (ie ASIC) and preserving resources.3 

PIDA appears to recognise the advantages of facilitating internal reporting systems, and external 
disclosure is as a general rule only permitted under P IDA in instances where disclosure was made 
internally first.4 In this way PIDA offers a model for increased activity within corporations in 
relation to whistleblowing handling and response, with the possibility of concomitant increases in 
the level of whistleblowing activity, and the potential for reduced demand on ASIC's resources. 

Feedback to wliistleblowers 

One of the key factors that might be expected to discourage whistleblowers from coming forward 
is the risk that they will expose themselves to criticism or negative publicity and yet their 
disclosures might be ignored. Particularly where the whistleblower is not kept informed of the 
actions taken in response to their disclosures negative consequences can accrue. The current 
Australian corporate whistleblowing regulatory environment, particularly in terms of Part 9.4AAA 
of the Corporations Act, provides little or no guidance in this respect. P IDA however offers a very 
useful comparison in the way that it comprehensively describes how disclosures should be dealt 
with. PIDA imposes a general obligation to investigate disclosures,5 and where a decision is made 
that an investigation will not occur P IDA creates a statutory requirement to inform the 
whistleblower of the reasons why, and requirements are imposed in relation to the length of any 

1 In the Australian corporate context see Gladys Lee and Neil Fargher, 'Companies' Use of Whistle-Blowing to Detect 
Fraud: An Examination of Corporate Whistleblowing Policies' (2013) 114 Journal of Business Ethics 283, 284; in the 
United States context Justin Blount and Spencer Markel, 'The End of the Internal Compliance World as We Know It, 
or An Enhancement of the Effectiveness of Securities Law Enforcement? Bounty Hunting Under the Dodd-Frank 
Act's Whistleblower Provisions' (2012) 17 Fordham Journal of Corporate & Financial Law 1023, 1050 cite evidence 
of a similar effect. 
2 Matt A Vega, 'Beyond Incentives: Making Corporate Whistleblowing Moral in the New Era of Dodd-Frank Act 
"Bounty Hunting" (201 2) 45 Connecticut Law R<tView 483, 488, citing the work of Lyn Stout, Cultivating Conscience, 
2011, 247 - 249. 
3 A point made by Dave Ebersole, 'Blowing the Whistle on the Dodd-Frank Whistleblower Provisions' (20 I I) 6 Ohio 
State Entrepreneurial Business Law Journal 123, 137, in respect of the SEC in the USA, and equally true in the 
Australian context. 
4 PJDA, s 26(l)(c). 
5 P!DA, ss 46 - 49. 
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investigation, as well as an obligation to give the whistleblower a copy of the report of the 
investigation 6 

ASIC has already, in its own submissions to the Senate Inquiry, identified significant changes to 
the way it responds to whistleblowers, including increased communication. 7 However these 
responses represent only an administrative change, and if it were thought that mandated legislative 
requirements were preferable then P IDA provides a potential template. 

Harnessing existing corporate reporting know-how 

A key distinction between PIDA and the existing corporate model of whistleblowing regulation in 
Australia is the reporting of outcomes. PIDA mandates that reporting occur in relation to the 
results of whistle blowing activity, 8 an approach that increases the profile, and presumably the 
efficacy, of whistleblowing activity. No equivalent requirement for corporates to report on internal 
whistleblowing activity exists in the current Australian regulatory envirorunent. ASIC has 
identified in its submissions to the Senate Inquiry the confidentiality concerns that are attendant on 
any disclosure it makes in relation to whistleblower tips.9 However it may be that ASIC's work in 
this respect can be assisted by improving the whistleblower reporting activity of the entities ASIC 
regulates. Within Australia many corporations have existing reporting obligations and this is 
particularly so in respect of those companies subject to Australian Securities Exchange 
requirements. Further, ASIC has significant existing experience and systems in relation to 
regulating and monitoring disclosure activities by corporations. Arguably Australian corporate 
practice is in this sense more developed than existing public service reporting obligations and 
there may be useful synergies between any new whistleblowing disclosure structures and existing 
mandated corporate activities. Moberly has suggested in the United States context that: 

'[a}s with other regular corporate disclosures, disclosures relating to the whistleblower 
system could be required in a corporation's periodic or annual reports as well as on 
corporate websites. To provide a further incentive for accurate information, these 
disclosures could be certified by the head of the audit committee in the same manner that 
other important corporate information requires executive level certification when it is 
disclosed to the public. ,Jo 

6 PIDA, s 50. 
7 Australian Securities and Investments Commission, Senate inquiry into the performance of the Australian Securities 
and Investments Commission: Main Submission by ASIC, October 2013, pp 137 - 138. 
8 PIDA, s 76. 
9 Australian Securities and Investments Commission, Senate inquiry into the performance of the Australian Securities 
and Investments Commission: Main Submission by ASIC, October 2013, pp 137 - 141. 
10 R Moberly, ' Sarbanes-Oxley's Structural Model to Encourage Corporate Whistleblowers' (2006) 5 Brigham Young 
University Law Review 1 I 07, 1169 - 1170. 
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Given the structures that are already in place in relation to corporate reporting and its 
authentication, potential exists to quickly facilitate increased reporting of whistleblowing activities 
by corporations through reliance on these known mechanisms. While the P !DA reforms are 
indicative of broadly-spread support for whistleblowing reform in Australia we note that in the 
corporate field there may not exist the same general consensus that change is necessary. The Law 
Council of Australia's submission to the Senate Inquiry has expressed the view that there is 'no 
serious defect in [the Part 9.4AAA] provisions or the way they have operated in practice' .11 While 
the PIDA example offers many potentially attractive concepts for improving corporate 
whistleblowing regulation in Australia, reform may not yet be inevitable, and those interventions 
which have industry support and are consistent with existing corporate governance practice are 
perhaps more likely to be achievable in the short term. It is in this context that we note the 
potential for harnessing existing corporate reporting know-how to facilitate an improved corporate 
whistleblowing regulatory environment, and hence improved outcomes for ASIC's work in this 
area. 

Conclusion 

It has been said that 'effective whistleblower laws are needed to further the operation of a 
democratic society', 12 and indeed the point might also be made that effective corporate 
whistleblower structures are necessary to further the productive and accountable operations of 
corporate entities. We suggest that it may further be asserted that effective corporate whistleblower 
structures are equally necessary to further the productive operations of those government agencies 
(such as ASIC) that are responsible for regulating corporations in Australia. 

We would be happy to answer any questions you may have in relation to our submission. 

Yours sincerely 

Dr Vivienne Brand Dr Sulette Lombard 
Senior Lecturer Senior Lecturer 

11 22 October 2013, 7, available at the Inquiry's website at 
http://www.aph.gov.au/Parliamentary Business/Committees/Senate/Economics/ASIC/Submissions?main 0 content 
I RadGrid I ChangePage=8, [4.11 ]. 
12 Paul Latimer and A J Brown, ' Whistleblower Laws: International Best Practice' (2008) 31 University of New South 
Wales law Journal 766, 792. 
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