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Tania’s thesis

• Change. Lots of it. Everywhere. Compounding. Fast. 

• Professional boundaries are changing. 
• Who is a ‘professional’?

• Who should be?

• New boundaries may need new ‘professionalism’.
• new/different knowledge & skills?

• new values too?

• Legal education must equip learners with knowledge & skills 
they need to survive & thrive. to survive & thrive 

Professionalism & Uncertainty: 

New skills for an age of dynamic change?



The Battle of Agincourt, 15th-century miniature

Enguerrand de Monstrelet

Image from https://en.wikipedia.org/wiki/Battle_of_Agincourt
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https://us.macmillan.com/books/9781250074317
https://global.oup.com/academic/product/future-politics-9780198825616?cc=au&lang=en&
https://profilebooks.com/surveillance
https://www.e-elgar.com/shop/smart-technologies-and-the-end-s-of-law


http://documents.worldbank.org/curated/en/81628151881881
4423/pdf/2019-WDR-Report.pdf
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• Do we agree on what professionalism is?
• Is it based on ethics, values & autonomy?
• Is it defined by values or by behaviour ?
• Is it about being regulated?
• Is it about managing clients?
• Is it based on competence and efficiency

Rachael Hession (2019) Professionalism in the legal profession – can you teach it? A 

phenomenographic study of Irish legal education stakeholders’ perceptions, The Law Teacher 

53:3, 245-262

• Is our concept of professionalism changing?
• Should it? 
• Is it an idea that is outdated or is it transcendent?
• Is it abstract or tangible?
• Is there a ‘crisis of professionalism’? 



Rachael Hession (2019) Professionalism in the legal profession – can you teach it? A 

phenomenographic study of Irish legal education stakeholders’ perceptions, The Law 

Teacher 53:3, 245-262

Core components of professionalism

• Professional knowledge, integrity, honesty and independence

Core professional values

• Rules compliance; emotional competence; empathy & compassion for clients, colleagues, adversaries 

and self; ethics; competency; independence; meaningful continuing education; fundamental civility; 

pro bono service & civil trusteeship & public altruism regarding the rule of law & the justice system

What about resilience, capability to adapt to change, 

innovation & entrepreneurship?



Can we learn anything about what it means to be a legal 
professional from software engineers? 

‘To understand whether software engineers should be dubbed 
professionals as a matter of law, it is necessary to understand why 
the law treats professionals and non-professionals differently’

Choi (2019, 4)



Bryan H. Choi, ‘Software as a profession’, Harvard Journal of Law and Technology

(Forthcoming) Draft September 2019

Various theories of professionalism (sociology)

• The professional as a person      (early c20)

• The professional as a process    (mid c20)
• centrality of codes of ethics 
• guard against incompetence
• cultivation of shared group identity & strong unifying mission/interests

• The professional as a pretension (late c20)
• anti-elitism 
• lamenting the moral failings of professions

‘If the label of professional’ retains any meaning in law, it must be on some basis other than ethics’

‘Injuries committed by professional are judged differently [to those] committed by layperson’  

p.11



Bryan H. Choi, ‘Software as a profession’, Harvard Journal of Law and 
Technology (Forthcoming) Draft September 2019

• Patients  with best medical treatment still die 

• Clients with best legal advice/representation still lose cases

• ‘Professional’  designation needed only for occupations where best practices cannot 

prevent worst outcomes

• Where best practice capable of reliably preventing injury/harm, ordinary negligence 

standard suffices

• Only need different standard when endemic hazards of the practice are uncorrelated 

with reasonable skill or care of practitioner

p.12





Bryan H. Choi, ‘Software as a profession’, Harvard Journal of Law 
and Technology (Forthcoming) Draft September 2019

‘… the ordinary negligence test already allows [courts] to take account of higher skill 
and training to adjust the expectation of reasonableness for specialized occupations. 

Therefore professional negligence must signify something other than the acquisition of 
specialized knowledge and skill. 

Instead it signals a breach of  the profession’s internal norms.’

p. 14



Bryan H. Choi, ‘Software as a profession’, Harvard Journal of Law and 
Technology (Forthcoming) Draft September 2019

At volume, [using the reasonable care standard would mean that] even the most 

conscientious practitioner will be found at fault in some percentage of cases.

The reasonable care standard is unsustainable for [medicine/law], because it would 

inevitably ruin every person who dared set up practice. 

This outcome may be desirable where the occupation is detrimental on balance to 

society. 

But if the occupation serves a critical need – like healing or advocacy – then an 

alternate legal framework must be found.’

p. 18



Bryan H. Choi, ‘Software as a profession’, Harvard Journal of Law and 
Technology (Forthcoming) Draft September 2019

Don’t need professional ‘exception’ when

• bad outcomes are readily controlled by good conduct

• where typical legal risks assumed by an occupation are capable of being 

limited by contract law 

p. 19



Bryan H. Choi, ‘Software as a profession’, Harvard Journal of Law and 
Technology (Forthcoming) Draft September 2019

‘…proactive adoption of a licensure scheme, disciplinary mechanism or a code of 
ethics does not consummate the professional designation, as long as courts are able 
to resolve tort claims without resorting to the professional malpractice alternative. 

In short, an occupation cannot endogenously generate professional status for itself.

That pressure must come from the nature of the work that occupation performs.

The contrapositive  should also be true. 

An occupation can become a profession without having adopted any of the markers 
traditionally associated with the professions. 

The only condition that needs to be met is that courts find it unworkable to apply the 
ordinary negligence rule.’

p. 20



Bryan H. Choi, ‘Software as a profession’, Harvard Journal of Law 
and Technology (Forthcoming) Draft September 2019

‘… the professional designation is a mechanism for courts to acknowledge the 
inherent uncertainty and precariousness of the practice, and to balance that manifest 
risk against the unique societal benefit provided by the practice.’ 

p.23

‘Even for the most critical software systems, the gold standards in certification are 
incapable of promising safe outcomes. Instead the certification standards are a 
collection of best practices to guide the conduct of safety critical software developers. 
Still, even the most highly skilled developers are expected to produce faulty software.’ 

p. 32



Bryan H. Choi, ‘Software as a profession’, Harvard Journal of Law 
and Technology (Forthcoming) Draft September 2019

‘Failure-proof software is impossible, even for the most skilled and careful 
practitioners.’ 

‘On the one hand there is always one more failure condition that should have been 
anticipated, or one more test that should have been run…On the other hand, every 
software manufacturer faces the same impossible predicament … each error is 
simultaneously reasonable and unreasonable.’ 

p.33

‘Every software system of moderate complexity can be expected to crash over the 
course of its operating lifespan.’ 

p.34 



Do we still agree on what professionalism is?

Does our concept of professionalism need to change?
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New tools/business models/services/products for lawyers?

(sustaining the legal profession)

New tools/business models/services/products for others?

(disrupting the legal profession)

Completely new stuff? 

(what the …?)



Is the new stuff helping lawyers do what they have always done more efficiently, 

more cheaply, more accurately, more accessibly? 

(sustaining innovation)

Is the new stuff enabling others to respond differently to their legal needs? 

(disrupting innovation)

Is the new stuff changing the nature of our interaction with law itself?

(what the …?)



It’s not just the new stuff

Tweaking the old stuff changes things too







It’s about the mindset, 

not about the tech.

Mallinckrodt 
• Changing boundaries

• Changing behaviour

• Changing ethics (formal & informal)

• Changing client management

• Changing error rates

• Changing competencies



‘Currently before the Court is the parties’ dispute as to a single aspect of 

the electronically stored information (ESI) production protocol.’

‘Here’s where the parties disagree. What happens after the production? 

Defendants’ proposal is that if “the requesting party reasonably believes 

that certain categories of requested documents exist that were not included in 

the production, the parties will meet and confer to discuss whether additional 

terms are necessary.”…

In contrast, Plaintiffs propose a random sample of the null set… 

Specifically, Plaintiffs propose the following provision: “The producing 

party agrees to quality check the data that does not hit on any terms (the Null 

Set) by selecting a statistically random sample of documents from the Null 

Set. The size of the statistically random sample shall be calculated using a 

confidence level of 95% and a margin of error of 2%. If responsive 

documents are found during the Null Set review, the producing party agrees 

to produce the responsive documents separate and apart from the regular 

production. The parties will then meet and confer to determine if any 

additional terms, or modifications to existing terms, are needed to ensure 

substantive, responsive documents are not missed.”’



"Fizbo" is the ninth episode from Season 1 of 

Modern Family, it aired on November 25, 2009.

Eric Stonestreet  playing Cameron Tucker dressing 

up at Fizbo



https://www.ediscoverycouncil.com/


https://www.ediscoverycouncil.com/


• Conducting litigation traditionally regarded as ‘legal practice’ 

• regulatory boundaries & ethical obligations apply

• Discovery - central to litigation process

• Designing (& using) effective TAR protocols requires specific knowledge & skill

• Persons applying that knowledge & skill may not be admitted legal professionals

• do regulatory boundaries & ethical obligations apply?

What’s more valuable: advice about  litigation, or analysis of data?  



Litigation

Authorised/regulated legal practice

Discovery

T.A.R.

Electronically Stored 

Information

Data managers



https://networkedsociety.unimelb.edu.au/__data/assets/pdf_file/0020/2761013/2018-NSI-CurrentStateofALAT.pdf






Litigation

Authorised/regulated legal 

practice

Discovery

T.A.R.

Electronically Stored 

Information

Data managers



https://www.law.indiana.edu/about/people/bio.php?name=henderson-william-d
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What’s legal education for after all? 

Broad social justice education 

Teaching values and ethics

Training in legal problem solving and analysis

Academic knowledge

Practical legal training

Vocational training

Continuing professional development

Protecting the community?  

Maintaining exclusivity?

Gaining wealth, status & prestige?  



Will my legal education equip me 
to survive & thrive in future? 

• Can what I do be automated? 

• Is what I am ‘selling’ scale-able?

• Am I still employable?

• Is it worth it?

• Will my knowledge & skills still buy status & 

prestige?



Priestley 11

PLT Competency Standards for Entry-Level Lawyers

Admission – ‘fit & proper person’

6 Threshold Learning Outcomes [TLO] for Law

• Knowledge, Ethics & Professional Responsibility, Thinking Skills, Research Skills, 
Communication & Collaboration, Self Management

T–Shaped Professional

• Do we as legal educators have skills necessary to 

effectively equip law students to survive & thrive in future?

• What other skills do we need? 







Traditional & Digital Clinical Legal Education

Flinders’ Law in Action | Law in a Digital Age 

Experiential

Social justice focus

Real clients

New skills

Exposure to proprietary and open source platforms

Process and administration crucial



• This is not what I signed up for

• This is not what I am good at

• This is not what I enjoy

• This is not what I know how to do

• This is not what makes me feel comfortable

• This is not what I thought my future would be

• This is too hard 

Preparing for the future or freaking out?

Students & Staff!



• I didn’t expect to be able to do this

• I can make this work

• I have achieved something

• I can see what this might mean in future

• I feel more confident about learning new skills

• Maybe I could develop this further into something more????

Preparing for the future or freaking out?

Students & Staff!



Learning while doing

• Prepare, design, iterate, develop, reflect, evaluate, repeat
Agile learning design

• Communicate clearly

• Acceptance of failure?

• Reflective & reflexive practice critical

• Wellbeing central

• Connect explicitly with higher purpose & passion



Mark Cohen

https://www.legalmosaic.com/are-we-there-yet-reconciling-the-hype-and-reality-of-legal-transformation/

https://www.legalmosaic.com/are-we-there-yet-reconciling-the-hype-and-reality-of-legal-transformation/
https://www.legalmosaic.com/are-we-there-yet-reconciling-the-hype-and-reality-of-legal-transformation/


‘Growth shifts. Accelerating disruption. A new societal deal. 

These are powerful forces that demand thoughtful responses and contain the seeds 

of extraordinary opportunity. 

Leaders [lawyers, law schools and legal educators] reaching for these opportunities 

will need to question their own assumptions and imagine new possibilities. 

Those who do will compete more effectively; they also will be better able to 

contribute to broader solutions, and ultimately to a new and more inclusive narrative 

of progress.’

Ezra Greenberg, Martin Hirt, and Sven Smit, ‘The Global Forces Inspiring a New Narrative of Progress’ 
(McKinsey Quarterly, April 2017) 

www.mckinsey.com/business-functions/strategy-and-corporate-finance/our-insights/the-global-forces-inspiring-a-new-narrative-of-progress?cid=other-eml-
alt-mkq-mck-oth-1704&hlkid=f0e28348b

https://www.mckinsey.com/business-functions/strategy-and-corporate-finance/our-insights/the-global-forces-inspiring-a-new-narrative-of-progress?cid=other-eml-alt-mkq-mck-oth-1704&hlkid=f0e28348b


Questions

Comments 

Discussion



ABSTRACT

Professionalism and uncertainty: new skills for an age of 
dynamic change?

Significant change is taking place across the legal sector, impacting 

admitted legal practitioners, other legal professionals, their clients 

and the community. This disruption is already being encountered by 

legal graduates. Even further and faster changes are likely in future. 

Using a recent US decision as a case study, this keynote address will 

invite you to explore the how ethical obligations are changing as a 

result, imperatives which also challenge whether legal curriculum 

(both academic and practical legal training) is fit for purpose in the 

21st century. What is now required to develop professionals with 

legal knowledge and skills, who agree to be bound by accepted 

ethical frameworks, and who act effectively as legally literate leaders, 

advocates and defenders of rights responsive to society’s needs? 


