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Abstract 
Most jurisdictions in Australia have established safe access zones around 
premises that provide abortion services. Only South Australia and Western 
Australia have yet to do so. This article provides a comparative analysis of 
the existing legislation in all jurisdictions, in order to determine an 
appropriate legislative template for South Australia and Western 
Australia. 

I INTRODUCTION: THE PURPOSE OF SAFE ACCESS ZONES 

Safe access zones are legislatively designated areas around premises that 
provide abortion services, within which certain conduct is prohibited.1 
Such legislation serves to protect patients accessing those services, or staff 
providing those services, from being routinely subject to harassment and/or 
intimidation (among other prohibited conduct) by anti-abortion activists.2 
The need for such protection is ‘compelling’,3 as there exists substantial 
evidence from various jurisdictions of both the quantity and severity of 
anti-abortion activity that has occurred in the vicinity of abortion clinics 

 
*Senior Lecturer, Flinders Law, College of Business, Government and Law, Flinders 
University. The author wishes to thank the two anonymous referees for their insightful 
suggestions. 
1 This is the term utilised in most jurisdictions (ie, NSW, Victoria, the NT and Queensland). 
In the ACT it is labelled a ‘protected area’ or ‘protected facility’: see Health Act 1993 (ACT) 
s 85(1), and in Tasmania simply an ‘access zone’: see Reproductive Health (Access to 
Terminations) Act 2013 (Tas) s 9(1). 
2 See, eg, Department of Health, Government of Western Australia, Safe access zones – A 
proposal for reform in Western Australia (2020) 11(‘WA Report’). It should, however, be 
noted that the legislation is ‘view-point neutral’, and ‘[t]here is no discrimination between 
pro-abortion and anti-abortion communications’: Clubb v Edwards; Preston v Avery (2019) 
366 ALR 1, 18, 28, 31–32 (Kiefel CJ, Bell and Keane JJ) (‘Clubb v Edwards’). That is, the 
relevant provisions prohibit communications with respect to abortion within the designated 
area, whether such communications are pro-choice or anti-abortion: at 97–98 (Gordon J). 
However, the practical effect of (and the legislative intention behind) the legislation is to 
curtail the activities of anti-abortion protestors: at 18, 24 (Kiefel CJ, Bell and Keane JJ), 42–
43 (Gageler J). 
3 South Australian Law Reform Institute, Abortion: A Review of South Australian Law and 
Practice (Report 13, October 2019) 431 (‘SALRI Report’). 
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prior to the establishment of safe access zones.4 Safe access zones are thus 
necessary in terms of allowing patients ‘[u]nimpeded access’ to appropriate 
health care, and health professionals unimpeded access to their place of 
employment;5 thereby providing ‘safe passage’ for such persons.6 It has 
been held by the High Court in Clubb v Edwards, Preston v Avery (‘Clubb 
v Edwards’)7 that the purpose of safe access zones is to promote public 
health and protect the safety, wellbeing, privacy and dignity of persons 
(both patients and staff) accessing abortion service facilities.8 The plurality 
in that decision explained that: 

A measure that seeks to ensure that women seeking a safe termination are 
not driven to less safe procedures by being subjected to shaming behaviour 
or by the fear of the loss of privacy is a rational response to a serious public 
health issue. The issue has particular significance in the case of those who, 
by reason of the condition that gives rise to their need for healthcare, are 
vulnerable to attempts to hinder their free exercise of choice in that respect.9 

The establishment of safe access zones in most jurisdictions ‘has had a 
significant impact on the ability of Australian women to access abortion 
services’,10 and it has been argued that ensuring safe access to abortion is 
‘a concomitant of compliance with international human rights norms’,11 
and that ‘safe access zones represent a crucial vehicle for protecting 
women’s fundamental rights.’12 In terms of specific rights protected by 
safe access zones, the rights to privacy and human dignity are the most 
obvious.13 However, safe access zones also serve to protect reproductive 

 
4 See, eg, Queensland Law Reform Commission, Review of Termination of Pregnancy Laws 
(Report No 76, June 2018) 171–174; WA Report (n 2) 13–15, 21–22; SALRI Report (n 3) 
407–409, 417, 423–426; Ronli Sifris, Tania Penovic and Caroline Henckels, ‘Advancing 
Reproductive Rights Through Legal Reform: The Example of Abortion Clinic Safe Access 
Zones’ (2020) 43(3) University of New South Wales Law Journal 1078. 
5 See Clubb v Edwards (2019) 366 ALR 1, 24 (Kiefel CJ, Bell and Keane JJ). 
6 Ibid 99 (Gordon J). 
7 (2019) 366 ALR 1. 
8 Ibid 17–19, 30 (Kiefel CJ, Bell and Keane JJ), 48 (Gageler J), 67 (Nettle J), 93 (Gordon J). 
Edelman J felt the purpose of safe access zones was to ensure that women ‘seeking access 
to medical termination services can do so in safety and without further fear, intimidation, or 
distress’: at 119. Also see SALRI Report (n 3) 398, 431. 
9 Clubb v Edwards (n 5) 24 (Kiefel CJ, Bell and Keane JJ). 
10 Sifris, Penovic and Henckels (n 4) 1079. In other words, safe access zones are ‘achieving 
their objective’: at 1086. 
11 Ibid 1080. 
12 Ronli Sifris and Tania Penovic, ‘Anti-Abortion Protest and the Effectiveness of Victoria’s 
Safe Access Zones: An Analysis’ (2018) 44(2) Monash University Law Review 317, 340. 
13 With respect to the right to privacy see Ronli Sifris and Suzanne Belton, ‘Australia: 
Abortion and Human Rights’ (2017) 19(1) Health and Human Rights Journal 209, 213–4. 
In Clubb v Edwards (n 5) the plurality focused on the right to dignity, which their Honours 
described as a fundamental human right, and further explained that: ‘to force upon another 
person a political message is inconsistent with the human dignity of that person’: at 17 
(Kiefel CJ, Bell and Keane JJ). 
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rights, and reproductive rights are necessary for gender equality.14 There is 
thus a patent public interest in creating safe access zones, as the basic 
human rights protected by safe access zones indisputably warrant 
protection. Specific legislation to create safe access zones is thus 
required,15 at least in the short term.16 

Safe access zones have been established in every jurisdiction other than 
South Australia (‘SA’) and Western Australia (‘WA’). The first 
jurisdiction to do so was Tasmania in 2013,17 followed by Victoria and the 
Australian Capital Territory (‘ACT’) in 2015,18 the Northern Territory 
(‘NT’) in 2017,19 and finally New South Wales (‘NSW’) and Queensland 
in 2018.20 As a result of legislative inaction on this issue, women and health 
professionals in SA and WA continue to be denied their basic rights. 
Clearly, legislative action on this issue is required in both SA and WA.21 
The purpose of this article is to suggest a legislative template for SA and/or 
WA, based on a comparative analysis of the legislation in other 

 
14 See Christine Forster and Vedna Jivan, ‘Abortion Law in New South Wales: Shifting from 
Criminalisation to the Recognition of the Reproductive Rights of Women and Girls’ (2017) 
24 Journal of Law and Medicine 850, 858–9. 
15 See SALRI Report (n 3) 431. 
16 That is, while it remains clear where abortion service providers are geographically situated, 
and such premises are relatively few in number, legislating for safe access zones is necessary. 
However, once abortion is fully decriminalised, and thereby treated like any other healthcare, 
with no specialist facility required for the vast majority of abortions, then it is reasonable to 
assume that the premises at which both medication and surgical abortion will be available 
will become more varied and widespread (this is especially the case with early medication 
abortion (‘EMA’), which may potentially be accessed through telemedicine), and once this 
occurs there is less of a need for exclusion zones because abortion services, being available 
almost everywhere, are effectively nowhere in particular. To frame this point as a question: 
where would protestors gather once abortion services are effectively available at most, if not 
all, hospitals, private clinics, pharmacies and/or a patient’s own home? However, until this 
is achieved, safe access zones are a necessity. Perhaps as recognition of this future reality 
most jurisdictions expressly preclude pharmacies from being designated as protected 
premises: see, eg, Public Health and Wellbeing Act 2008 (Vic) s 185B; Public Health Act 
2010 (NSW) s 98A; Termination of Pregnancy Law Reform Act 2017 (NT) s 4; Termination 
of Pregnancy Act 2018 (Qld) s 13(b). 
17 See Reproductive Health (Access to Terminations) Act 2013 (Tas) ss 9–12. 
18 See Public Health and Wellbeing Amendment (Safe Access Zones) Act 2015 (Vic), which 
inserted Part 9A into the Public Health and Wellbeing Act 2008 (Vic); Health (Patient 
Privacy) Amendment Act 2015 (ACT), which inserted ss 85–87 into the Health Act 1993 
(ACT). Some minor changes were made to the provisions on safe access zones by the Health 
(Improving Abortion Access) Amendment Act 2018 (ACT). 
19 See Termination of Pregnancy Law Reform Act 2017 (NT) ss 14–16.  
20 See Public Health Amendment (Safe Access to Reproductive Health Clinics) Act 2018 
(NSW); Termination of Pregnancy Act 2018 (Qld) ss 14–15. 
21 It should be noted that safe access zone legislation is usually enacted post decriminalisation 
of abortion, which SA is yet to achieve, so there is an argument that the focus should always 
be primarily upon decriminalisation: see Sifris and Belton (n 13) 217–18. However, there is 
an exception to this ‘rule’, as NSW passed safe access zone legislation while abortion 
remained, prima facie, a criminal offence: see Public Health Amendment (Safe Access to 
Reproductive Health Clinics) Act 2018 (NSW), which amended Part 6A of the Public Health 
Act 2010 (NSW), prior to abortion being decriminalised by the Abortion Law Reform Act 
2019 (NSW). 
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jurisdictions that have created safe access zones. The focus of this analysis 
will be the extent to which the legislation meets its purpose; that purpose 
being (whether it is expressly stated in the legislation or not) the promotion 
of public health, and the protection of the safety, wellbeing, privacy and 
dignity of persons (both patients and staff) accessing abortion service 
facilities.22 

However, as is often (if not inevitably) the case, legislation enacted to 
protect certain rights does so at the expense of other rights.23 A detailed 
analysis of rights discourse is beyond the scope of this article, but it will 
suffice to say that (at least in Australia) no right is absolute,24 so competing 
rights must be assessed in some way,25 and an appropriate balance needs 
to be struck.26 In Australia, the competing right to the reproductive (and 
other) rights mentioned immediately above, that safe access zones serve to 
protect and enhance, is the implied freedom of political communication.27 

II THE IMPLIED FREEDOM OF POLITICAL COMMUNICATION 

The implied freedom of political communication has a relatively short 
history,28 but it has nonetheless been subject to quite extensive judicial 
interpretation since its inception.29 The implied freedom was unanimously 

 
22 Members of the High Court have indicated that this is the purpose of both the Victorian 
and Tasmanian legislation: see Clubb v Edwards (n 5) 17, 30 (Kiefel CJ, Bell and Keane JJ), 
67 (Nettle J), 93 (Gordon J), 119 (Edelman J). It should be noted that the Victorian legislation 
expressly states such a purpose, whereas the Tasmanian legislation is silent in that respect. 
23 The clearest example of this is with respect to individual liberty—defined simplistically 
as the right to do as one pleases. This right is necessarily curtailed in civilized society in 
order that other individual’s rights may be protected. Perhaps Nozick illustrates this tension 
best as follows: ‘My property rights in my knife allow me to leave it where I will, but not in 
your chest’: Robert Nozick, Anarchy, State, and Utopia (Basic Books, 1974) 171. Although 
not clearly on point, Nozick does provide a dramatic example of how rights between 
individuals are often in competition. 
24 Which is not to say that all rights are equal. 
25 A relevant instance in this respect is the balancing of a health professional’s right to 
conscientious objection, with a woman’s right to life and health. That is, a medical 
practitioner may excuse themselves from participating in an abortion on the grounds of 
conscientious objection, but in most jurisdictions the medical practitioner cannot do so if the 
woman’s life is at risk, or she is at risk of serious physical injury, in which case her rights 
outweigh the medical practitioner’s right to conscientious objection: see, eg, Reproductive 
Health (Access to Terminations) Act 2013 (Tas) s 6. SALRI refer to such issues as 
‘competing considerations’: SALRI Report (n 3) 430. 
26 See, eg, McCloy v New South Wales (2015) 257 CLR 178, 219 (French CJ, Kiefel, Bell 
and Keane JJ) (‘McCloy’); Clubb v Edwards (n 5) 21 (Kiefel CJ, Bell and Keane JJ). 
27 Of course, it should be noted that the implied freedom of political communication is not 
an individual right as such, but rather a limit on legislative power, but the argument is 
nonetheless apt. 
28 It was first recognised in 1992: see Nationwide News Pty Ltd v Wills (1992) 177 CLR 1; 
Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106. 
29 See, in particular, Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 
(‘Lange’); Coleman v Power (2004) 220 CLR 1; McCloy (n 26); Brown v Tasmania (2017) 
261 CLR 328. 
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confirmed by the High Court in 1997 in Lange v Australian Broadcasting 
Corporation (‘Lange’),30 and that decision has been applied ever since.31 
The freedom of political communication is implied from ss 7, 24, 64 and 
128 (among others)32 of the Constitution that establish the various 
mechanisms of ‘representative and responsible government’,33 because 
‘[f]reedom of communication on matters of government and politics is an 
indispensable incident of that system of representative government’.34 The 
implied freedom ‘protects the free expression of political opinion’,35 but it 
is not an individual right; rather it ‘operates as a limit on the exercise of 
legislative power to impede that freedom of expression’.36 However, the 
implied freedom is not absolute,37 and ‘is limited to what is necessary for 
the effective operation of that system of representative and responsible 
government provided for by the Constitution’.38 Thus, legislation will not 
be invalid solely on the basis that it burdens the implied freedom because 
that burden may be justified.39 

In determining the constitutional validity of an impugned law (ie assessing 
whether an impugned law impermissibly burdens the implied freedom) the 
High Court has developed a three-pronged test40 that may be expressed in 
the following questions: 

1. ‘Does the law effectively burden the freedom in its terms, 
operation or effect?’;41 

 
30 Lange (n 29). 
31 That is, although the tests articulated in Lange have been reinterpreted and/or refined over 
the years, no court has questioned the authority of Lange: see, eg, McCloy (n 26) 200 (French 
CJ, Kiefel, Bell and Keane JJ); Brown v Tasmania (n 29) 359 (Kiefel CJ, Bell and Keane 
JJ). 
32 See Lange (n 29) 567. 
33 Ibid 557–93. 
34 Ibid 559. The Court also expressed this idea in the following terms: ‘each member of the 
Australian community has an interest in disseminating and receiving information, opinions 
and arguments concerning government and political matters that affect the people of 
Australia’: at 571. Also see McCloy (n 26) 193 (French CJ, Kiefel, Bell and Keane JJ), 279 
(Gordon J); Brown v Tasmania (n 29) 359 (Kiefel CJ, Bell and Keane JJ). 
35 Brown v Tasmania (n 29) 359 (Kiefel CJ, Bell and Keane JJ). 
36 Ibid. Also see Lange (n 29) 560–561; McCloy (n 26) 280 (Gordon J). 
37 See Lange (n 29) 561; McCloy (n 26) 194 (French CJ, Kiefel, Bell and Keane JJ). 
38 Lange (n 29) 561. Also see McCloy (n 26) 280 (Gordon J). 
39 See Brown v Tasmania (n 29) 359, 361 (Kiefel CJ, Bell and Keane JJ); McCloy (n 26) 
213–214 (French CJ, Kiefel, Bell and Keane JJ); Lange (n 29) 561. 
40 In Lange, the Court only referred to a two-limbed test, whereby questions 2 and 3 are 
conflated—see Lange (n 29) 561–562, 567—but identical issues are covered in either the 
two or three question tests: see McCloy (n 26) 280–281 (Gordon J). The test is nonetheless 
now referred to as the ‘McCloy Test’: see Clubb v Edwards (n 5) 10 (Kiefel CJ, Bell and 
Keane JJ). As the Court confirmed the authority of not just McCloy, but also Lange and 
Brown, others have labelled the test as the ‘Lange-McCloy-Brown test’: Sifris, Penovic and 
Henckels (n 4) 1088. 
41 McCloy (n 26) 194 (French CJ, Kiefel, Bell and Keane JJ); Clubb v Edwards (n 5) 10 
(Kiefel CJ, Bell and Keane JJ).  
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2. If so, ‘is the purpose of the law legitimate, in the sense that it is 
compatible with the maintenance of the constitutionally prescribed 
system of representative and responsible government?’;42 and 

3. If so, ‘is the law reasonably appropriate and adapted to advance 
that legitimate object in a manner that is compatible with the 
maintenance of the constitutionally prescribed system of 
representative and responsible government?’43 

A negative response to the first question self-evidently ends the enquiry 
concerning validity, but a positive response to question 1, combined with 
a negative response to either question 2 or 3, invalidates the impugned law, 
as it thereby constitutes an impermissible burden on the implied freedom 
of political communication. In terms of whether the impugned law is 
reasonably appropriate and adapted to advance its purpose, the High Court 
has adopted a structured proportionality approach.44 This ‘proportionality 
test’45 or ‘analysis’46 has three stages, assessing whether the impugned law 
is: 

1. Suitable, ‘in the sense that it has a rational connection to the 
purpose of the law’;47 

2. Necessary, ‘in the sense that there is no obvious and compelling 
alternative, reasonably practical, means of achieving the same 
purpose which has a less burdensome effect on the implied 
freedom’;48 and 

3. Adequate in the balance, which requires ‘a judgment, consistently 
with the limits of the judicial function, as to the balance between 

 
42 Brown v Tasmania (n 29)364 (Kiefel CJ, Bell and Keane JJ), 376 (Gageler J); Clubb v 
Edwards (n 5) 10 (Kiefel CJ, Bell and Keane JJ). Also see McCloy (n 26) 194 (French CJ, 
Kiefel, Bell and Keane JJ). 
43 Brown v Tasmania (n 29) 364 (Kiefel CJ, Bell and Keane JJ), 376 (Gageler J); Clubb v 
Edwards (n 5) 10 (Kiefel CJ, Bell and Keane JJ). Also see McCloy (n 26) 194 (French CJ, 
Kiefel, Bell and Keane JJ). 
44 See McCloy (n 26) 195 (French CJ, Kiefel, Bell and Keane JJ). This was the view of the 
majority in McCloy; other members of the Court decided the case without reference to 
proportionality analysis. For example, Gageler J preferred to simply ask whether ‘the 
restrictions on political communication imposed by the provisions are no greater than are 
reasonably necessary to be imposed in pursuit of a compelling statutory object’: at 222. Also 
see Lange (n 29) 562 where the Court suggested a ‘proportionality’ criterion, but did not 
make a formal decision in that regard. In Brown v Tasmania (n 29) Gageler J made the point 
that this proportionality assessment was merely ‘a tool of analysis’ and not a constitutional 
principle itself (at 376), but Edelman J felt that it is was nonetheless an ‘indispensable tool’: 
at 122. 
45 McCloy (n 26) 194 (French CJ, Kiefel, Bell and Keane JJ). 
46 Clubb v Edwards (n 5)10 (Kiefel CJ, Bell and Keane JJ). 
47 Ibid. Also see McCloy (n 26) 195 (French CJ, Kiefel, Bell and Keane JJ). 
48 Clubb v Edwards (n 5) 10 (Kiefel CJ, Bell and Keane JJ). Also see McCloy (n 26) 195 
(French CJ, Kiefel, Bell and Keane JJ). Indeed, it has been said that ‘the availability of other 
measures which are just as practicable to achieve a statute’s purpose, but which are less 
restrictive of the freedom, may be decisive of invalidity’: Brown v Tasmania (n 29) 370 
(Kiefel CJ, Bell and Keane JJ). 



 Safe Access Zone Legislation in Australia  67 

 

the importance of the purpose served by the law and the extent of 
the restriction it imposes on the implied freedom’.49 

All three criteria of the proportionality analysis must be met in order to 
satisfy question 3 of the fundamental constitutional validity test. If not, then 
the impugned law is invalid as an impermissible infringement or limitation 
on the implied freedom.50 

The above principles serve as the constitutional law context to the recent 
decision of Clubb v Edwards,51 in which the High Court was tasked with 
determining the constitutional validity of the Tasmanian and Victorian safe 
access zone legislation. Essentially, the question before the Court was: do 
such laws impermissibly burden the implied freedom of political 
communication?52 This High Court decision will not be discussed in detail, 
as it deals with matters of constitutional law well beyond the scope of this 
article,53 but it demands some analysis.54 

With respect to the three questions determinative of validity, the Court 
decided that the implied freedom of political communication was burdened 
by the Tasmanian and Victorian safe access zone legislation.55 Some 
judges felt that the burden was ‘limited’,56 ‘slight’,57 not ‘quantitatively 

 
49 Clubb v Edwards (n 5) 10 (Kiefel CJ, Bell and Keane JJ). Also see McCloy (n 26) 195 
(French CJ, Kiefel, Bell and Keane JJ); Brown v Tasmania (n 29) 360, 369 (Kiefel CJ, Bell 
and Keane JJ). 
50 See, eg, McCloy (n 26) 195 (French CJ, Kiefel, Bell and Keane JJ). 
51 Clubb v Edwards (n 5). 
52 For a succinct and informative discussion of this freedom, and how it might apply to anti-
abortion protestors, see Shireen Morris and Adrienne Stone, ‘Abortion Protests and the 
Limits of Freedom of Political Communication: Clubb v Edwards; Preston v Avery’ (2018) 
40 Sydney Law Review 395. It should be noted that this article was published prior to the 
High Court handing down its decision on the issue. 
53 For a concise summary of this case see Ruth Higgins, ‘Current Issues: The High Court and 
Reproductive Rights’ (2019) 93 Australian Law Journal 613. For a more detailed analysis 
see SALRI Report (n 3) 400–406; Sifris, Penovic and Henckels (n 4) 1086–1096.  
54 In the interests of brevity, and for the purposes of this article, the two appeals (ie the Clubb 
appeal relating to the Victorian legislation, and the Preston appeal with regard to the 
Tasmanian legislation) will be conflated, rather than discussed separately. Note: the plurality 
did make comment that the Tasmanian and Victorian provisions were different, in that the 
Tasmanian provisions were less limited in scope, but decided that ‘these differences do not 
warrant a different result’: Clubb v Edwards (n 5) 30 (Kiefel CJ, Bell and Keane JJ). It should 
also be noted that three judges held that it was unnecessary to decide the constitutional law 
issue with respect to the Clubb appeal because the appellant had not engaged in conduct that 
could be described as political communication: at 32–33 (Gageler J), 87 (Gordon J), 107 
(Edelman J). 
55 See, eg, ibid 16, 30 (Kiefel CJ, Bell and Keane JJ). It is arguable that this is hardly 
surprising given the political nature of abortion—see Gageler J, who held that protests ‘on 
the subject of abortion are inherently political’, so any limitation on the ability to so protest 
clearly burdens the implied freedom: at 41. Cf Nettle J, who makes the point that ‘although 
abortion is a subject matter of political controversy, it does not follow that all 
communications about abortion are political’: at 64. 
56 Ibid 28 (Kiefel CJ, Bell and Keane JJ). 
57 Ibid 32 (Kiefel CJ, Bell and Keane JJ). 
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significant’,58 or ‘insubstantial and indirect’.59 These determinations 
tended to be based on findings that the infringement on the implied freedom 
was geographically limited, non-discriminatory, and confined to the topic 
of abortions.60 However, other judges described the burden as ‘direct, 
substantial and discriminatory’,61 or ‘deep and wide’.62 Either way,63 once 
it is decided that the implied freedom is burdened by the impugned law, 
that burden must be justified,64 so the Court must then determine the other 
two questions relevant to constitutional validity. 

The Court held that the burden was justified because, in answer to 
questions 2 and 3 of the applicable test, the purpose of the impugned law 
was legitimate,65 (that purpose being ‘protecting the safety, wellbeing, 
privacy and dignity of persons accessing premises where terminations are 
provided’),66 and the law was reasonably appropriate and adapted to 
advance that legitimate object.67 In terms of the proportionality analysis 
relevant to question 3 of the test, it was held that the legislation was suitable 
(ie it had a rational connection to the purpose of the law),68 necessary (in 
the sense that there was no obvious and compelling alternative to achieve 
that purpose),69 and adequate in the balance (being the balance between the 
importance of the purpose of the impugned law and the extent of the 
restriction it places on the implied freedom).70 As concluded by the 
plurality: 

The burden on the implied freedom is limited spatially, and is confined to 
communications about abortions. There is no restriction at all on political 
communications outside of safe access zones. There is no discrimination 
between pro-abortion and anti-abortion communications. The purpose of 
the prohibition justifies a limitation on the exercise of free expression 
within that limited area. And the justification of the prohibition draws 

 
58 Ibid 82 (Nettle J). 
59 Ibid 100 (Gordon J). 
60 Ibid 32 (Kiefel CJ, Bell and Keane JJ), 98 (Gordon J). 
61 Ibid 43 (Gageler J). 
62 Ibid 131 (Edelman J). 
63 Of course, it should be noted that the greater the restriction on the implied freedom, the 
more compelling the purpose of the impugned law needs to be: ibid 46 (Gageler J).  
64 Ibid 20 (Kiefel CJ, Bell and Keane JJ). 
65 See, eg, ibid 17–18 (Kiefel CJ, Bell and Keane JJ). 
66 Ibid 30 (Kiefel CJ, Bell and Keane JJ), 67 (Nettle J). 
67 Ibid 28, 32 (Kiefel CJ, Bell and Keane JJ), 86–87 (Nettle J). 
68 Ibid 31 (Kiefel CJ, Bell and Keane JJ), 74 (Nettle J). 
69 See, eg, ibid 24–25 (Kiefel CJ, Bell and Keane JJ), 74–75, 84–86 (Nettle J). 
70 See, eg, ibid 27–28 (Kiefel CJ, Bell and Keane JJ), 86 (Nettle J). This conclusion was also 
reached by judges that felt the interference with the implied freedom was significant: see 
Gageler J at 52, Edelman J at 132. Of course, it is only when ‘the public interest in the benefit 
sought to be achieved by the legislation is manifestly outweighed by an adverse effect on the 
implied freedom that the law will be invalid’: at 21 (Kiefel CJ, Bell and Keane JJ). Nettle J 
felt that the impugned law must have a ‘grossly disproportionate’ effect on the implied 
freedom to be invalid: at 70–73. 
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support from the very constitutional values that underpin the implied 
freedom.71 

This decision, although only made with respect to the Tasmanian and 
Victorian legislation, effectively means that the safe access zone legislation 
in other jurisdictions ‘appear to be safe’ from a constitutional challenge.72  

III SAFE ACCESS ZONE LEGISLATION 
Tasmania was the first jurisdiction to create safe access zones in 2013.73 In 
Tasmania, an ‘access zone’ is defined as ‘an area within a radius of 150 
metres from premises at which terminations are provided’.74 Within this 
area certain behavior is prohibited, namely: 

(a) in relation to a person, besetting, harassing, intimidating, interfering 
with, threatening, hindering, obstructing or impeding that person; or (b) a 
protest in relation to terminations that is able to be seen or heard by a person 
accessing, or attempting to access, premises at which terminations are 
provided; or (c) footpath interference in relation to terminations; or (d) 
intentionally recording, by any means, a person accessing or attempting to 
access premises at which terminations are provided without that person's 
consent; or (e) any other prescribed behaviour.75 

If found guilty of engaging in such prohibited behavior within the access 
zone, a person faces a fine of approximately $13,000, imprisonment for up 
to 12 months, or both.76 An additional offence (carrying an identical 
maximum penalty) is created for a person that publishes or distributes a 
recording of ‘another person accessing or attempting to access premises at 
which terminations are provided without that person’s consent.’77 If a 

 
71 Ibid 28 (Kiefel CJ, Bell and Keane JJ). Also see Nettle J at 78–79: ‘The effect of the 
proscription on the implied freedom, although qualitatively not insignificant, is 
quantitatively minimal. The proscription is not grossly disproportionate to and does not go 
far beyond what is necessary for the achievement of the purposes…[so]…is adequate in the 
balance.’ It is of interest to note that this decision accords with the statement made six years 
earlier by the Tasmanian Minister for Health in her Second Reading Speech, that: ‘access 
zones provide the appropriate balance between the right to protest and protecting women 
from being exposed to those who seek to shame and stigmatise them. Women are entitled to 
access termination services in a confidential manner without the threat of harassment’: 
Tasmania, Parliamentary Debates, House of Assembly, 16 April 2013, 51 (Ms Michelle 
O’Byrne). 
72 Sifris, Penovic and Henckels (n 4) 1096. 
73 See Reproductive Health (Access to Terminations) Act 2013 (Tas) ss 9–12. 
74 Ibid s 9(1). 
75 Ibid s 9(1). 
76 Ibid s 9(2). The current maximum fine is $12,600 (ie 75 penalty units): see Penalty Units 
and Other Penalties Act 1987 (Tas) s 4A. It should also be noted that law enforcement 
officers, acting in the course of duty, are permitted to intentionally record a person accessing 
or attempting to access such premises: s 9(3). 
77 Reproductive Health (Access to Terminations) Act 2013 (Tas) s 9(4). ‘Distribute’ includes: 
‘(a) communicate, exhibit, send, supply or transmit to someone, whether to a particular 
person or not; and (b) make available for access by someone, whether by a particular person 
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police officer reasonably believes that a person is committing, or has 
committed, any of the recording offences, the officer may detain and search 
that person, and seize and retain the recording and ‘any equipment used to 
produce, publish or distribute the recording.’78 Police officers are also 
empowered to require a person that they reasonably believe is committing, 
or has committed, any of the above mentioned offences to provide their 
name and address,79 and to arrest them without warrant if they refuse to 
comply or the officer reasonably believes that they have provided false 
information in that respect.80 

The Tasmanian legislation is innovative and comprehensive. The 
parameters of the designated access zone are large enough to meet the 
objective of protecting women and health workers,81 but sufficiently 
geographically limited to ensure constitutional validity.82 In Clubb v 
Edwards, Justice Nettle suggested that 150 metres was a suitable range 
because reducing that radius would not have a ‘significant quantitative 
effect on the freedom of political communication’, but ‘any reduction in 
the radius would be likely to compromise the effectiveness of the 
proscription.’83 Consistent with that finding, it has been argued that a 
radius of 150 metres from the relevant premises is both necessary and 
sufficient to meet the objectives of safe access zones.84 

In Tasmania, the definition of prohibited behaviour within that zone is 
broad enough to encompass all manner of protest that anti-abortion 
activists currently employ, and said definition is future proof as it enables 

 
or not; and (c) enter into an agreement or arrangement to do anything mentioned in paragraph 
(a) or (b) ; and (d) attempt to distribute’: s 9(1). 
78 Ibid s 9(5). If the person in question is subsequently found guilty of the offence any item 
seized is forfeited to the Crown for appropriate destruction or disposal: s 9(6). 
79 Ibid s 9(7). 
80 Ibid s 9(9). It is also an offence to fail to so comply, or to provide false information: s 9(8). 
Police officers may issue and serve infringement notices if they reasonably believe that an 
infringement offence has been committed: s 11(2). 
81 See, eg, WA Report (n 2) 28–30; Sifris and Penovic (n 12). 
82 That is, members of the High Court have concluded that the burden on the implied freedom 
of political communication that results from safe access zone legislation is ‘slight’, and a 
factor relevant to this conclusion is the limited ‘geographical extent’ of the safe access zone. 
It was held that 150 metres was an appropriate size in that respect: Clubb v Edwards (n 5) 
27 (Kiefel CJ, Bell and Keane JJ). Cf Gageler J, who felt that 150 metres was ‘close to the 
maximum reach that could be justified as appropriate and adapted to achieve the protective 
purpose’ of the legislation: at 52.  
83 Ibid 77 (Nettle J). Edelman J essentially agreed, explaining that although reducing the zone 
would result in a lesser burden on the implied freedom of political communication, such 
reduction would protect ‘far fewer of those accessing the premises,’ which defeats the 
purpose of the legislation: at 127. 
84 In Victoria the Minister for Health made the point that the zone of 150 metres was chosen 
after consultation with stakeholders, and it was decided that this distance was ‘sufficient to 
protect people accessing the premises’: Victoria, Parliamentary Debates, Legislative 
Assembly, 22 October 2015, 3976 (Ms Jill Hennessy). Also see SALRI Report (n 3) 434. 
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‘any other prescribed behaviour’ to be subsequently prohibited.85 The 
powers granted to law enforcement officers are sufficient to police the 
access zones, and the penalties for committing the relevant offences are 
adequate to dissuade such offending, but not excessive, which is a relevant 
consideration in terms of the constitutional validity of the legislation.86 It 
therefore comes as no surprise that most jurisdictions have been guided, to 
varying degrees, by the Tasmanian model. 

Marked differences between jurisdictions do exist, and will be discussed 
below, but the level of commonality between jurisdictions is worth 
highlighting. For instance, in terms of the parameters of the area designated 
as a safe access zone, all jurisdictions other than the ACT follow Tasmania 
in providing for a distance of 150 metres from the relevant premises.87 In 
the ACT the protected area must be at least 50 metres from the protected 
facility,88 but the Minister may declare a larger area ‘sufficient to ensure 
the privacy and unimpeded access for anyone entering, trying to enter or 
leaving the protected facility’,89 provided it is ‘no bigger than necessary to 
ensure that outcome’.90 The ACT also differs from all other jurisdictions 
in limiting the ‘protection period’ in relation to a protected facility from 
7am to 6pm on any day that the facility is open.91 

In terms of prohibited conduct within a safe access zone, again most 
jurisdictions broadly follow the Tasmanian model in terms of defining 
what constitutes prohibited behavior,92 including the recording, publishing, 
or distribution of prohibited material.93 All jurisdictions have also created 

 
85 Reproductive Health (Access to Terminations) Act 2013 (Tas) s 9(1). The Governor is 
empowered to make such further regulations pursuant to s 12. 
86 See, eg, Clubb v Edwards (n 5) 27–28 (Kiefel CJ, Bell and Keane JJ). 
87 Victoria follows Tasmania in virtually identical terms by providing for an area ‘within a 
radius of 150 metres from premises at which abortions are provided’ (Public Health and 
Wellbeing Act 2008 (Vic) s 185B), while the NT and NSW designate an area ‘within 150 
metres’ of the relevant premises (Termination of Pregnancy Law Reform Act 2017 (NT) s 4; 
Public Health Act 2010 (NSW) s 98A). It should be noted that the scope for the relevant 
premises is slightly wider in NSW, in that the protected area is around ‘reproductive health 
clinics’ (or pedestrian access points to such clinics), which are defined as clinics that provide 
medical services that relate to aspects of human reproduction or maternal health, not 
including a pharmacy: Public Health Act 2010 (NSW) s 98A. In Queensland the area is 
defined as 150 metres from an entrance to the relevant premises (Termination of Pregnancy 
Act 2018 (Qld) s 14(2)), but there is scope to make regulations to establish a lesser or greater 
distance to meet the purposes of the legislation: Termination of Pregnancy Act 2018 (Qld) 
ss 14(3)–(4). 
88 Health Act 1993 (ACT) s 86(3)(a). 
89 Ibid s 86(3)(b). 
90 Ibid s 86(3)(c). 
91 Ibid s 85(2). 
92 See ibid s 85; Public Health and Wellbeing Act 2008 (Vic) ss 185B, 185D; Termination 
of Pregnancy Law Reform Act 2017 (NT) s 14; Termination of Pregnancy Act 2018 (Qld) 
s 15; Public Health Act 2010 (NSW) ss 98C, 98D. 
93 See Health Act 1993 (ACT) s 87; see Public Health and Wellbeing Act 2008 (Vic) s 185E; 
Termination of Pregnancy Law Reform Act 2017 (NT) s 15; Termination of Pregnancy Act 
2018 (Qld) s 16; Public Health Act 2010 (NSW) s 98E. Most jurisdictions stipulate that the 
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offences for engaging in such prohibited behavior within the prescribed 
area that have broadly similar penalties applicable.94 In Victoria and the 
NT, police are granted similar search and seizure powers to the Tasmanian 
legislation if the relevant officer reasonably believes an offence is being 
committed, or has been committed. However, in these jurisdictions the 
police powers are broader than in Tasmania. Not only can police officers 
in the NT and Victoria base a search and seizure on reasonable grounds 
that an offence is going to be committed (rather than is being, or has been, 
committed), but the ambit of the search and seizure power is wider than in 
Tasmania. In the NT, all manner of items may be seized (ie seizure is not 
limited to items related to the production, publication and distribution of 
recordings, as it is in Tasmania), including posters, leaflets and other 
documents.95 In Victoria, the search (and seizure) power is not limited to 
searching a person, as power is granted to apply for a warrant in order to 
enter a residence for search and seizure purposes.96 Nonetheless, perhaps 
with the exception of Victoria, the Tasmanian legislation remains 
preferable to all other jurisdictions for a number of reasons. 

First and foremost, the Tasmanian model is succinct and uncomplicated, 
and as any lawyer knows, verbosity and complexity in legislation invites 
greater interpretative divergence. Given the fundamental purpose of safe 
access zone legislation—to protect the safety, well-being, privacy and 
dignity of women and health workers—the less potential legal loopholes 
presented in the legislation, the more likely the legislation will meet this 
purpose. Legal loopholes come in many forms, but it is clear that the 
creation of further elements necessary to prove offences, or the 
establishment of further defences to those offences, are potential issues in 
this respect. The Tasmanian model has few such issues, whereas most other 
jurisdictions have enacted legislation that can be criticised on this basis. 

 
police, employees, or persons acting on behalf of the relevant facility, are exempt from 
committing these offences. Some jurisdictions make these exemptions for all the offences 
(see, eg, Termination of Pregnancy Law Reform Act 2017 (NT) s 14(2)), whilst others 
confine the exemption to the recording, publishing and distributing offences (see, eg, Public 
Health Act 2010 (NSW) s 98E(3)). 
94 In the NT the maximum penalty is a fine of $15,500 or 12 months imprisonment: see 
Termination of Pregnancy Law Reform Act 2017 (NT) ss 14(1), 15(1); in Victoria the 
maximum penalty is a fine of $19,826 or 12 months imprisonment: see Public Health and 
Wellbeing Act 2008 (Vic) ss 185D, 185E; in NSW the maximum penalty is a fine of $5,500 
or 6 months imprisonment or both, but increases to a fine of $11,000 or 12 months 
imprisonment or both for the second or subsequent offence: see Public Health Act 2010 
(NSW) ss 98C–98E; in the ACT the applicable penalty is markedly less, with only a 
maximum fine of $4,000 for engaging in prohibited behaviour within a protected area (see 
Health Act 1993 (ACT) s 87(1), unless a person visually records another person, in which 
case the penalty is $8,000, or 6 months imprisonment, or both: s 87(2); in Queensland the 
maximum penalty is a fine of $2,611, or 1 year’s imprisonment: see Termination of 
Pregnancy Act 2018 (Qld) ss 15(3), 16(3). 
95 Termination of Pregnancy Law Reform Act 2017 (NT) s 16(2). 
96 Public Health and Wellbeing Act 2008 (Vic) s 185F. 
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For example, in the NT additional elements are added to the relevant 
offences, in that the prohibited conduct must be intentional,97 although 
presence in the safe access zone may be merely reckless.98 The prohibited 
conduct must also be without the relevant person’s consent and ‘without a 
reasonable excuse’,99 and the prosecution must prove that the conduct in 
question ‘may result in deterring the person’ to which the conduct is 
directed from entering or leaving the relevant premises, or performing or 
receiving a termination of pregnancy.100 Thus, not only are there additional 
elements required to establish the commission of the relevant offences in 
the NT, but the convoluted mixture of subjective and objective tests for 
those elements creates an environment that the savvy protestor might well 
manipulate to their advantage.101 The NT model should thus be avoided by 
SA and/or WA. 

There are similar issues with the ACT legislation. Although the basic 
definition of prohibited behaviour is broadly comparable to the Tasmanian 
definition,102 reference is made to an intention to ‘stop a person’ from 
entering the protected facility or having or providing an abortion.103 A 
subjective element must also be proved with respect to the offence of 
publishing visual data of a person entering or leaving a protected facility 
(or attempting same): that is, the intention of such publication must be to 
stop a person from having or providing an abortion (including having or 
providing a medication abortion).104 From a prosecutor’s perspective this 
is more problematic than the NT model. In the NT, the conduct itself must 
be proven to be intentional, but it need only be shown that such conduct 
‘may result’ in deterring a person from having or providing an abortion (or 
entering or leaving the relevant premises), whereas in the ACT the 
prosecution must prove that the defendant intended their conduct to have 
that effect; indeed, an intention not just to deter a person, but to ‘stop’ a 
person from having or providing an abortion (or entering or leaving the 
relevant facility).  

This element of the offence is also problematic in terms of the objective of 
safe access zone legislation. That is, given that the purpose of such 
legislation is to protect the safety, wellbeing, privacy and dignity of persons 

 
97 Termination of Pregnancy Law Reform Act 2017 (NT) s 14(1)(a). 
98 Ibid s 14(1)(b). 
99 Ibid s 14(4)(a). 
100 Ibid s 14(4)(a). 
101 With respect to the intentionally recording and/or publishing or distributing recordings of 
a person accessing or leaving the relevant premises (or attempting same) the NT follows 
Tasmania in that, in order to constitute an offence, the recording must be without said 
person’s consent (s 15(1)(b)), but differs from Tasmania in creating a ‘reasonable excuse’ 
defence to such conduct: ibid s 15(3). 
102 Health Act 1993 (ACT) s 85(1). 
103 Ibid. 
104 Ibid ss 87(2)(a)–(b). 
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accessing the premises providing terminations,105 the harm sought to be 
avoided by the creation of the relevant offence should be assessed from the 
perspective of the (reasonable) person accessing those premises. It is the 
effect that the conduct in question has on that reasonable person that is the 
relevant consideration, not what the person engaging in that conduct 
intended. Put another way, the purpose of the legislation demands that 
consequences of conduct are the focus, not what the relevant actor intended 
those consequences to be. For these reasons, the ACT is not an appropriate 
legislative template. 

The Queensland legislation has a positive attribute in comparison, in that 
the definition of prohibited communications is expressed more generally 
than in Tasmania, as it includes conduct that ‘relates to terminations or 
could reasonably be perceived as relating to terminations’,106 but follows 
the example of the NT in insisting that the conduct in question ‘would be 
reasonably likely to deter a person’ from entering or leaving the premises, 
requesting or undergoing an abortion, or performing or assisting in the 
performance of an abortion.107 The Queensland model is thus preferable to 
the ACT model because the requisite test is objective,108 but can be 
criticised in a similar fashion to the NT model. 

The Queensland legislation also adds an element to the prohibited 
recording offence. Queensland broadly follows the NT by providing that, 
in order for a visual or audio recording of a person entering or leaving a 
protected premises to constitute an offence, it must be done without their 
consent or without reasonable excuse,109 but further demands that such 
recordings contain information that identifies or is likely to lead to the 
identification of the person being recorded.110 Given the stated purpose of 
the Queensland legislation, which is to ‘protect the safety and well-being, 
and respect the privacy and dignity, of’ both persons accessing the services 
provided at the protected premises, and persons employed therein,111 it is 
difficult to see the necessity or justification for this additional identification 
element of the prohibited recording offence. That is, the mere recording of 
a person entering or leaving the relevant premises (or attempting to do so) 
without their consent or without reasonable excuse is sufficient violation 

 
105 See, eg, Clubb v Edwards (n 5) 17–19, 30 (Kiefel CJ, Bell and Keane JJ), 48 (Gageler J), 
67 (Nettle J), 93 (Gordon J). 
106 Termination of Pregnancy Act 2018 (Qld) s 15(1)(a). 
107 Ibid s 15(1)(c). 
108 Indeed, the legislation stresses this objective nature of the test by expressly stating that 
the conduct need not actually be seen or heard, nor actually deter anyone, in order to 
constitute prohibited conduct: ibid s 15(2). 
109 Ibid s 16(2). 
110 Ibid s 16(1). In common with most other jurisdictions, publishing or distributing such 
recordings without reasonable excuse or without that person’s consent is an offence: s 16(3). 
Both ‘distribute’ and ‘publish’ are given broad definitions: s 16(5). 
111 Ibid s 11. 
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of their dignity and privacy regardless of whether they can be subsequently 
identified (or likely to be so identified) in that recording. 

This identification element can also be found in the NSW legislation, but 
it is less susceptible to criticism. In NSW the relevant offence is that of 
publishing or distributing a recording of another person within the safe 
access zone without their consent, when the recording is likely to lead to 
the identification of that person.112 The prohibited recording offence is 
established if a person intentionally captures visual data of another person 
within the safe access zone without that person’s consent.113 So, unlike the 
situation in Queensland, the mere recording of a person without their 
consent is an offence, as it should be for reasons already discussed. NSW 
also allows for a reasonable excuse defence (similar to that existing in the 
NT), but, again, it is less of an issue in NSW because the defence is only 
available for the offence of obstructing a footpath or road within the safe 
access zone leading to a clinic,114 and is not applicable to all prohibited 
behaviour offences. 

However, the NSW legislation should not be a template for SA and/or WA 
because NSW stands alone in providing exemptions from the legislation 
that are completely inconsistent with the objects of establishing safe access 
zones. The NSW legislation states those objects as being: 

(a) to ensure that the entitlement of people to access health services, 
including abortions, is respected, and (b) to ensure that people are able to 
enter and leave reproductive health clinics at which abortions are provided 
without interference, and in a manner that protects their safety and well-
being and respects their privacy and dignity, including employees and 
others who need to access such clinics in the course of their duties and 
responsibilities.115 

Despite such objects, the NSW legislation then provides a blanket 
exemption from all safe access zone offences for conduct occurring ‘in a 
church, or other building, that is ordinarily used for religious worship, or 
within the curtilage of such a church or building’,116 or ‘in the forecourt of, 
or on the footpath or road outside, Parliament House’.117 One might argue 
that because these exemptions are confined to specific premises, and 
appear to reflect strongly held societal views concerning religious tolerance 
and freedom of political communication, they are not overly problematic. 
This argument may reasonably be applied to the Parliament House 
exemption, and probably to conduct occurring within a place of religious 
worship, but to allow such conduct ‘within the curtilage’ of said places of 

 
112 Public Health Act 2010 (NSW) s 98E(2). In common with other jurisdictions ‘distribute’ 
is defined broadly: s 98E(4). 
113 Ibid s 98E(1). 
114 Ibid s 98C(3) 
115 Ibid s 98B. 
116 Ibid s 98F(1)(a). 
117 Ibid s 98F(1)(b). 
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worship provides an obvious loophole for anti-abortion campaigners. That 
is, one need only establish a place for worship within a safe access zone 
(although, admittedly, it may need to be established for some period of time 
in order to satisfy the ‘ordinarily used for religious worship’ criterion of 
the exemption), and then protest immediately outside that building in full 
view, and within audible distance, of the protected facility, thereby 
defeating the purpose of creating a safe access zone around that facility. 
Obviously, it would take some amount of planning and resources for anti-
abortion activists to avail themselves of this loophole, but the NSW 
legislation also offers an exemption from all safe access zone offences that 
is easily met: 

the carrying out of any survey or opinion poll by or with the authority of a 
candidate, or the distribution of any handbill or leaflet by or with the 
authority of a candidate, during the course of a Commonwealth, State or 
local government election, referendum or plebiscite.118  

This exemption is alarming from a women’s rights perspective, as during 
such periods of ‘election, referendum or plebiscite’ it is arguable that safe 
access zones in NSW effectively cease to exist because the eligibility 
criteria for obtaining the relevant candidate status would be satisfied by 
most anti-abortion activists.119 Clearly, the NSW legislation should not be 
a model for SA and/or WA. 

In common with Queensland and NSW, the Victorian legislation states that 
the predominant purpose of establishing safe access zones is ‘to protect the 
safety and wellbeing and respect the privacy and dignity’ of both people 
accessing abortion services, and people providing said services,120 and that 
one of the principles that underpins the establishment of safe access zones 
is that ‘the public is entitled to access health services, including 
abortions’.121  

However, unlike NSW, the Victorian legislation does not grant exemptions 
completely at odds with these purposes and principles. Victoria followed 
the Tasmanian model more closely than other jurisdictions, and arguably 
improved upon it; which cannot be said of any other jurisdiction for reasons 
already articulated. Prohibited behavior is defined in Victoria as: 

(a) in relation to a person accessing, attempting to access, or leaving 
premises at which abortions are provided, besetting, harassing, 
intimidating, interfering with, threatening, hindering, obstructing or 

 
118 Ibid s 98F(1)(c). 
119 That criteria being: 18 years of age or older, an Australian citizen, and an elector entitled 
to vote or qualified to become such an elector: see  
<https://www.aec.gov.au/Elections/candidates/>; 
<https://www.elections.nsw.gov.au/Political-participants/Candidates-and-
groups/Candidate-nomination-for-state-elections>.  
120 Public Health and Wellbeing Act 2008 (Vic) s 185A. 
121 Ibid s 185C. 
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impeding that person by any means; or (b) subject to subsection (2), 
communicating by any means in relation to abortions in a manner that is 
able to be seen or heard by a person accessing, attempting to access, or 
leaving premises at which abortions are provided and is reasonably likely 
to cause distress or anxiety; or (c) interfering with or impeding a footpath, 
road or vehicle, without reasonable excuse, in relation to premises at which 
abortions are provided; or (d) intentionally recording by any means, without 
reasonable excuse, another person accessing, attempting to access, or 
leaving premises at which abortions are provided, without that other 
person’s consent; or (e) any other prescribed behaviour.122 

Clearly there is a debt owed to the Tasmanian model in the Victorian 
definition, but certain distinguishing factors warrant discussion. First, what 
constitutes prohibited behaviour in Victoria is, in some instances, broader 
than the Tasmanian model due to the use of the phrase ‘by any means’ in 
clauses (a), (b) and (d) above.123 Conversely, the Victorian model requires 
more from the prosecution in that the communication referred to in clause 
(b) must be ‘reasonably likely to cause distress or anxiety’, and both the 
prohibited interference or impediment in clause (c), and the prohibited 
recording in clause (d), must occur ‘without reasonable excuse’.124 
Furthermore, in common with NSW, the publication or distribution of 
recordings of a person entering or leaving the relevant premises (or 
attempting same) without that person’s consent or without reasonable 
excuse is only an offence in Victoria if that recording ‘contains particulars 
likely to lead to the identification’ of that person.125 However, the NSW 
model is to be preferred in this respect because the Victorian identification 
element has the additional requirement that the person likely to be 
identified must also be likely to be identified as ‘a person accessing 
premises at which abortions are provided.’126 In Tasmania, no such 
identification element is required, nor should it be for reasons previously 
articulated. However, this criticism is more applicable to the recording 
offence, rather than the publishing offence. That is, the mere act of 

 
122 Ibid s 185B(1). The condition referred to (ie, ‘subject to subsection (2)’) means that an 
employee or other person who provides services at the relevant premises is exempt from the 
prohibition: s 185B(2). 
123 The same phrase may be found in the NSW legislation, where it is an offence to ‘make a 
communication that relates to abortions, by any means, in a manner’ that may be seen or 
heard by a person accessing or leaving the relevant premises (or attempting to do same): 
Public Health Act 2010 (NSW) s 98D. In Tasmania, the phrase is only applicable to the 
intentionally recording offences: Reproductive Health (Access to Terminations) Act 2013 
(Tas) s 9(1). 
124 However, although the Tasmanian legislation does not explicitly create the defence of 
‘without reasonable excuse’, such a condition might logically be implied in certain 
circumstances. For example, if an individual were driving a motor vehicle that ceased to 
function (through no fault of the driver) within the designated area, this might constitute an 
interference or impediment, but such an individual would likely have a reasonable excuse 
for such interference or impediment.  
125 Public Health and Wellbeing Act 2008 (Vic) s 185E(a). ‘Distribute’ is defined in almost 
identical terms as the Tasmanian legislation: s 185B. 
126 Ibid s 185E(b). 
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recording a person seeking to enter or leave the relevant premises is 
reasonably likely to cause that person distress or anxiety, and this is 
reasonably likely to occur regardless of whether that person may 
subsequently be identified in that recording. Thus, mandating an 
identification element for the recording offence is antithetical to the objects 
of the legislation. Whereas, once that event is completed, and the law 
moves to the publication offence, the condition that the published material 
needs to enable the requisite identification is not as obviously incompatible 
with the objects of the legislation. At the point of publication (at which 
point the offence of recording has self-evidently been committed) further 
distress or anxiety is not reasonably likely to occur if the person recorded 
cannot be identified. 

Another distinguishing aspect of the Victorian legislation (already briefly 
mentioned) is that the police are granted wide investigatory powers to 
apply for search warrants for evidence of the commission of offences at 
‘particular places’ if the police officer believes on reasonable grounds that 
prohibited recordings have been, or will be within 72 hours, made, 
published, or distributed.127 If the search warrant is issued, the police may 
enter the named place, search and seize anything mentioned in the 
warrant,128 or anything that the police officer reasonably believes could 
have been included in the warrant and it is necessary to seize it ‘to prevent 
its concealment, loss or destruction or its use in the commission’ of the 
relevant offence.129 In Tasmania the police may detain and search a person, 
and seize and retain recordings, but there is no power granted to search a 
premises. 

In terms of the Victorian qualification that only communications that are 
‘reasonably likely to cause distress or anxiety’130 are prohibited, it is 
arguable that this element of the offence sits uncomfortably with the 
purpose and principles of the Victorian legislation (referred to above). 
However, it should be acknowledged that the test is an objective one,131 
and will often be easily met, at least for patients. That is, although ‘mere 
discomfort or hurt feelings’ is insufficient to satisfy the test,132 given the 
already distressing nature of accessing abortion services, and the inherent 
vulnerability of patients accessing that service,133 it is not unreasonable to 

 
127 Ibid s 185F. Note that only a police officer at or above the rank of sergeant may make 
such an application to a magistrate: s 185F(1). 
128 Ibid s 185F(2). 
129 Ibid s 185G. 
130 The same requirement can be found in the NSW legislation: see Public Health Act 2010 
(NSW) s 98D. 
131 See Clubb v Edwards (n 5) 26 (Kiefel CJ, Bell and Keane JJ); Clubb v Edwards [2020] 
VSC 49, [53]. 
132 See Clubb v Edwards (n 5) 19 (Kiefel CJ, Bell and Keane JJ), 76 (Nettle J); Clubb v 
Edwards [2020] VSC 49, [100]. 
133 Justice Kennedy makes the point that such persons will ‘already be likely to be feeling 
distressed or highly vulnerable’: Clubb v Edwards [2020] VSC 49, [107]. 
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assume that any communication from a stranger, ‘raising an issue of a 
highly personal nature’,134 as a patient enters or leaves the relevant 
premises (or attempts to do so) will self-evidently be reasonably likely to 
cause distress or anxiety. Indeed, it is arguable, given the vulnerability of 
patients, and the highly personal nature of accessing abortion services, that 
there exists a substantial chance that the mere approach by a stranger will 
cause distress or anxiety.135 That is, the relevant words and/or conduct 
cannot be considered in isolation, and the test is determined by an 
assessment of the nature and impact of those words and/or conduct on the 
reasonable person accessing the premises, and that reasonable person will 
already probably be in a vulnerable and anxious state.136 It is of interest to 
note in this respect that Justice Nettle of the High Court, in comparing the 
Tasmanian and Victorian legislation on this point, concluded that despite 
the Tasmanian legislation having no such express limitation, the ‘practical 
reality’ was that both ‘provisions have much the same effect’ because: 

as a matter of common sense and ordinary experience, the reasonable 
likelihood is that virtually any form of protest about terminations within the 
access zone capable of being seen or heard by persons accessing the 
premises at which termination services are provided would cause distress 
or anxiety to persons accessing or attempting to access the premises.137 

Thus, in terms of a legislative template for SA and/or WA, either the 
Victorian or Tasmanian model is appropriate.138 A further argument in 
favour of adopting either the Tasmanian or Victorian legislation as a 
template is that both models have received approval from the High Court 
as being constitutionally valid legislation.139 

IV CONCLUSION 

It is this author’s opinion that although either the Tasmanian or Victorian 
legislation would be an appropriate legislative template, the best template 
for safe access zone legislation in SA and/or WA is a blend of the 
Tasmanian and Victorian models. As stated earlier, the Tasmanian model’s 
simplicity and relative unambiguity in meeting the objectives of safe access 
zone legislation sets it apart from all other jurisdictions, and should for this 
reason be followed closely, with the result that the Victorian model’s 
imposition of further elements for the relevant offences be discarded. That 
is, although the element for a prohibited communication offence of 
insisting that the communication is ‘reasonably likely to cause distress or 
anxiety’ has been interpreted broadly by both the High Court and the 

 
134 Ibid [108]. 
135 Ibid [78]. 
136 See Clubb v Edwards (n 5) 24 (Kiefel CJ, Bell and Keane JJ). 
137 Ibid 81 (Nettle J). However, it is unclear whether this would apply to a health worker. 
138 For quick reference tables that provide key features of all jurisdictions see SALRI Report 
(n 3) 413; WA Report (n 2) 43–50. 
139 See Clubb v Edwards (n 5). 
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Victorian Supreme Court,140 it is a complicating factor probably best left 
out of the legislation.141 Similarly, although the ‘without reasonable 
excuse’ qualification in the Victorian legislation only applies to the 
interference or impediment offence and the intentionally recording offence 
(and not the prohibited communications offence), it is also best avoided in 
the interests of simplicity. The convoluted identification requirements of 
the publication or distribution of recordings offence in the Victorian 
legislation should also be eschewed. However, the Victorian model’s 
purpose and principles statements should be adopted, not just for their 
symbolic importance, but also in terms of framing potential future 
interpretations of the legislation.142 The police powers conferred by both 
models should be amalgamated so as to provide authorities with the ability 
to adequately enforce the legislation consistent with such objectives. 

Finally, the broad scope of the Victorian prohibited communications 
offence should be implemented: that is, ‘communicating by any means in 
relation to abortion’.143 This phrase encompasses all types of 
communications and captures both words and conduct,144 and may even 
prohibit certain silent vigils.145 This is an important distinction because the 
Tasmanian provisions only refer to ‘a protest in relation to terminations’,146 
which is similar to the ACT provisions that prohibit ‘a protest, by any 
means’,147 and the ACT Magistrates Court recently decided that certain 
modes of silent prayer do not constitute such ‘protest’.148 This seems at 
odds with the comments made by the plurality in Clubb v Edwards that 
‘[s]ilent but reproachful observance of persons accessing a clinic for the 

 
140 Ibid; Clubb v Edwards [2020] VSC 49. 
141 Having said that, there might be some concern that without such a condition the 
constitutional validity of the legislation might be called into question because the 
communication prohibition then becomes ‘excessive’: see Clubb v Edwards (n 5) 19, 26 
(Kiefel CJ, Bell and Keane JJ). However, the Tasmanian legislation has no such condition 
and that legislation was held to be constitutionally valid. Indeed, Nettle J stated that whether 
the condition exists or not ‘in effect makes little difference’ in that regard: at 84 (Nettle J). 
Also see at 30 (Kiefel CJ, Bell and Keane JJ). 
142 That is, the contextual or purposive approach to statutory interpretation currently reigns 
in Australian courts, which means that legislation will be interpreted in a manner that 
promotes the stated purpose of that legislation: see, eg, CIC Insurance Ltd v Bankstown 
Football Club Ltd (1997) 187 CLR 384; Project Blue Sky Inc v Australian Broadcasting 
Authority (1998) 194 CLR 355. Also see Jeffrey Barnes, ‘Contextualism: “The Modern 
Approach to Statutory Interpretation”’ (2018) 41(4) University of New South Wales Law 
Journal 1083, 1107. 
143 Public Health and Wellbeing Act 2008 (Vic) s 185B(1). With the exceptions of Tas and 
the ACT, all other jurisdictions utilise sufficiently broad phrases similar to Victoria: see 
Public Health Act 2010 (NSW) s 98D(1); Termination of Pregnancy Law Reform Act 2017 
(NT) s 14(4)(b); Termination of Pregnancy Act 2018 (Qld) s 15(1)(a). 
144 See Clubb v Edwards [2020] VSC 49, [56]–[76]. 
145 See Clubb v Edwards (n 5) 25 (Kiefel CJ, Bell and Keane JJ). Gageler J expressly states 
that the legislation ‘extends to peaceful demonstration … [and] … a silent vigil’: at 41. Also 
see Clubb v Edwards [2020] VSC 49, [51] (Kennedy J). 
146 Reproductive Health (Access to Terminations) Act 2013 (Tas) s 9(1). 
147 Health Act 1993 (ACT) s 85(1). 
148 See Bluett v Popplewell [2018] ACTMC 2, [86]. 
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purpose of terminating a pregnancy may be as effective, as a means of 
deterring them from doing so, as more boisterous demonstrations’.149 
However, the ACT Magistrates Court found that the defendants were 
operating individually,150 and that the silent prayer in question ‘involved 
no component of expression, communication or message to those around 
them’,151 so the decision is arguably consistent with the above comments 
from Clubb v Edwards.152 Nonetheless, the ACT case highlights potential 
issues with limiting the prohibited communication to ‘a protest’, and the 
Victorian model should be followed in this respect as it more closely aligns 
with the purpose of the legislation, which for reasons already discussed, 
must look to the consequences of the conduct, and not merely the conduct 
itself. 

A Postscript 
Subsequent to this article being accepted for publication there has been 
significant legislative activity in both WA and SA on safe access zones. In 
SA there have been a number of safe access zone Bills introduced into the 
South Australian Parliament since the last election in 2018,153 with the 
most recent being the Health Care (Safe Access) Amendment Bill 2020, 
introduced by Ms Natalie Cook MP in the House of Assembly on 3rd June 
2020. This Bill passed the House of Assembly on 23rd September 2020, 
and is now before the Legislative Council. The Bill seeks to insert 
provisions into the Health Care Act 2008 (SA) in order to establish ‘health 
access zones’ around ‘protected premises’ and ‘any public area within 150 
metres of the protected premises’.154 The Bill is modelled on the Victorian 
legislation. It follows Victoria in stating that the object of establishing 
health access zones is ‘to ensure the safety, wellbeing, privacy and dignity 
of people accessing abortion services, as well as health professionals and 
other people providing abortion services’,155 and prohibits behaviour 
within a health access zone in a manner broadly similar to the Victorian 
legislation.156 Of particular note is that the Bill follows Victoria in 

 
149 Clubb v Edwards (n 5) 25 (Kiefel CJ, Bell and Keane JJ). 
150 See Bluett v Popplewell [2018] ACTMC 2, [84]. 
151 Ibid [85]. 
152 It is of interest to note that the South Australian Law Reform Institute has suggested that 
silent prayer vigils should be expressly prohibited in order to remove any doubt in this 
regard: see SALRI Report (n 3) 433. 
153 See Statutes Amendment (Abortion Law Reform) Bill 2018 (SA); Health Care (Health 
Access Zones) Amendment Bill 2019 (SA). Both of these Bills have lapsed. 
154 See Health Care (Safe Access) Amendment Bill 2020 (SA) s 48B. 
155 Ibid s 48C(1). In contrast to the Victorian legislation, the Bill then highlights its own 
limits, consistent with comments made by the High Court, that the relevant prohibited 
behaviour only applies within the health access zone, and that engaging in lawful protest ‘in 
relation to a matter other than abortion’ is not prohibited within a health access zone: 
s 48C(2). 
156 Ibid s 48B. The prohibited behaviour includes recording and publishing offences (ss 48B, 
48D, 48F). The publication offence follows Victoria in only prohibiting publications that 
identify, or are likely to lead to the identification, of the person recorded: s 48F. 
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prohibiting communication by any means, and requiring that such 
communication is ‘reasonably likely to cause distress or anxiety’.157 If 
found guilty of the relevant offences, the applicable penalties are 
comparable to other jurisdictions.158 The police are granted power to direct 
a person to immediately leave a health access zone if ‘the police officer 
reasonably suspects that a person has engaged, or is about to engage, in 
prohibited behaviour in a health access zone’,159 but unlike the Victorian 
legislation, the Bill does not grant search and seizure powers. 

In WA, the Public Health Amendment (Safe Access Zones) Bill 2020 was 
introduced in the Legislative Assembly on 14th October 2020. This Bill 
seeks to amend the Public Health Act 2016 (WA). Consistent with the 
recommendations made by the Department of Health in the report 
published in early 2020,160 the Bill follows the Victorian legislation 
closely. The Bill contains a purpose provision that is identical to the 
Victorian model,161 and the relevant prohibited behaviour is defined in a 
virtually identical manner.162 In contrast to the Victorian legislation, the 
Bill does not confer any powers on the police, and a review of the 
provisions are mandated after five years.163 The WA Bill also distinguishes 
itself from all other jurisdictions by providing for mandatory 
imprisonment; that is, the applicable penalty is ‘imprisonment for 1 year 
and a fine of $12,000’.164 Whether such a penalty would withstand a 
constitutional challenge is open to speculation.165 

It would be premature to comment further on either Bill, as the final form 
of any such legislation establishing safe access zones, assuming such 
legislation is enacted, is a matter of conjecture. However, as it stands, in 
largely following the Victorian model (to varying degrees) both Bills have 
much to commend them, for reasons articulated in this article.

 
157 Ibid s 48B. 
158 The penalty for engaging ‘in prohibited behaviour in a health access zone’ is $10,000 or 
imprisonment for 12 months: ibid s 48D. 
159 Ibid s 48E(1). A person that refuses such direction, or leaves but then returns within 24 
hours, may be fined $10,000: ss 48E(4), 48E(5). 
160 See WA Report (n 2) 36. 
161 See Public Health Amendment (Safe Access Zones) Bill 2020 (WA) s 202N. 
162 Ibid ss 202O, 202P, 202Q. 
163 Ibid ss 306B, 306C. 
164 Ibid s 202P(1) [italics added]. 
165 That is, the High Court has only held the Tasmanian and Victorian legislation to be 
constitutionally valid, so legislation that constitutes a greater burden on the implied freedom 
of political communication (and it is arguable that a greater penalty translates into a greater 
burden) may not necessarily be valid legislation. 


