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Australian intermediate appellate courts have stated that where a previous
decision of the Court of Appeal in criminal cases has been ‘perfected’ or
finalised they are unable to consider the case further.

The first part of this article examines this proposition in the light of the issues
associated with statutory interpretation, and proposes that a more expansive
view can be taken of the right to appeal than has been taken previously.

The second part of the article then looks to the common law principles of
Australia and the United Kingdom from which it can be argued that an
appellate court is not prevented from re-opening an appeal where it is
asserted that the court at trial was misled by fraud, deceit or manifest error.

This argument is examined in light of recent Australian cases including the
High Court decision in SZFDE v Minister for Immigration and
Citizenship.1 It is supplemented by an argument based on substantial UK
authority that courts have the right to overturn convictions even where there
is no right of appeal. It is argued that this task of review is particularly
important in the absence of the ability to initiate such a review through an
independent statutory body such as the Criminal Cases Review Commission
in the United Kingdom.

Introduction

The focus of this article is to evaluate the systemic legal responses to an
allegation that a verdict of a court has been obtained by fraud, deceit or
manifest error. In approaching that issue we should first consider recent
statements by the High Court concerning the principles which relate to the
more general concept of a ‘fair trial’. In the case of Nudd v R the High Court
of Australia stated that the concepts of justice, and miscarriage of justice, bear
two aspects: outcome and process. As the court said ‘[t]hey are different, but
related’. The High Court referred to the case of Davies and Cody v R where:

this court said: ‘From the beginning, [the English Court of Criminal Appeal] has
acted upon no narrow view of the cases covered by its duty to quash a conviction
when it thinks that on any ground there was a miscarriage of justice, . . . It has
consistently regarded that duty as covering not only cases where there is affirmative
reason to suppose that the appellant is innocent, but also cases of quite another
description. For it will set aside a conviction whenever it appears unjust or unsafe
to allow the verdict to stand because some failure has occurred in observing the
conditions which, in the court’s view, are essential to a satisfactory trial, or because
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there is some feature of the case raising a substantial possibility that, either in the
conclusion itself, or in the manner in which it has been reached, the jury may have
been mistaken or misled.2

The ‘conditions essential to a satisfactory trial’ have been much emphasised
by the High Court in a number of its recent cases. For instance, in Antoun v R,
Kirby J stated that the manifest observance of fair procedures is necessary to
satisfy the requirements not only of fairness to the accused but also of justice
before the public so that they may be satisfied, by attendance or from the
record, that the process has followed lines observing basic rules of fairness.3

He followed this with his statement in Mallard v R where he said that the
central question is whether the accused received a fair trial, understood as a
trial resulting in a verdict worthy of confidence.4 The finding in Mallard was
that the many instances of prosecution non-disclosure and of the suppression
of material evidence resulted in a conclusion that Mallard’s trial could not be
said to have enjoyed public confidence.5

In Weiss v R, the High Court noted that in Australia the appellate function
is in important respects an issue of statutory interpretation.6 It referred to the
common form of the statutory provision which applies in each of the
Australian jurisdictions. For example, in South Australia the requisite
legislative provision states:

The Full Court on any such appeal against conviction shall allow the appeal if it
thinks that the verdict of the jury should be set aside on the ground that it is
unreasonable or cannot be supported having regard to the evidence, or that the
judgment of the court before which the appellant was convicted should be set aside
on the ground of a wrong decision on any question of law, or that on any ground
there was a miscarriage of justice.7

The court noted that the examination of the history of the common form of
criminal appeal statute often begins by referring to its origin in the 1907
English Act and that the language in the Australian Acts was taken directly
from the English Act.8 It then engaged in some analysis of the 1907 Act and
its precursors, and the subsequent developments which led to its adoption in
Australia.

The current position of the Australian High Court is perhaps best summed
up in the case of M v R:

If the evidence, upon the record itself, contains discrepancies, displays
inadequacies, is tainted or otherwise lacks probative force in such a way as to lead

2 Nudd v R (2006) 225 ALR 161; [2006] HCA 9; BC200601022 at [4], citing Davies and Cody

v R (1937) 57 CLR 170 (emphasis added).
3 (2006) 224 ALR 51; [2006] HCA 2; BC200600326 at [28] (emphasis added).
4 (2006) 224 CLR 125; 222 ALR 236; [2005] HCA 68; BC200609688 at [70], citing Kyles

514 US 419 (1995) at 434 (emphasis added).
5 Ibid, at [88].
6 (2006) 224 CLR 300; 223 ALR 662; [2005] HCA 81; BC200610779 at [9] per Gleeson CJ,

Gummow, Kirby, Hayne, Callinan and Heydon JJ; ‘First and foremost, the root question is
one of statutory construction’.

7 Criminal Law Consolidation Act 1935 s 353 (emphasis added).
8 Weiss v R (2006) 224 CLR 300; 223 ALR 662; [2005] HCA 81; BC200610779 at [12] per

Gleeson CJ, Gummow, Kirby, Hayne, Callinan and Heydon JJ; under the heading ‘The
history of the adoption of the proviso’.
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the court of criminal appeal to conclude that, even making full allowance for the
advantages enjoyed by the jury, there is a significant possibility that an innocent
person has been convicted, then the court is bound to act and to set aside a verdict
based upon that evidence.9

It is clear that the court being referred to was the Court of Criminal Appeal
and that it is that court that has the duty to act. The likely result of the criteria
propounded by the High Court is that in the next few years there will be an
ever increasing number of cases where it will be argued that criminal trials
have failed to accord with those standards. Such cases can be expected to
include matters which have previously been appealed and where the appeals
had been rejected and the cases considered finalised. The United Kingdom
introduced in 1995 a Criminal Cases Review Commission (CCRC) to
re-examine such cases and to then refer questionable cases back to the Court
of Appeal. In the last few years, this process has resulted in the overturning of
some 280 convictions including more than 50 murder convictions.

Australia still has the system equivalent to that which applied in the United
Kingdom before the establishment of the CCRC. It allows for a petition to be
forwarded to the appropriate representative of the Crown (the Governor)
requesting that the case be remitted to the Court of Criminal Appeal to be
considered as an appeal. However, evidence indicates that sometimes
considerations of political expediency have resulted in either undue delay or
even a complete failure to exercise the jurisdiction appropriately.10

If such decisions remain unchallenged, there would then be a complete
failure of a final avenue of appeal in meritorious cases. It can be argued that
the decision in relation to a petition is a prerogative of the Crown and not
amenable to the normal challenge by way of judicial review in the courts.11

However, there may be another alternative to obtain a proper review by the
courts and to enable the courts to properly assert their jurisdiction in the type
of cases we have referred to.

The first stage of this analysis suggests that the intermediate Australian
appellate courts have taken too inhibited a view of their statutory powers to
re-open appeals. This has led them to be insufficiently proactive in responding
to allegations of serious miscarriages of justice in criminal cases. They have,
in some instances, unnecessarily limited their power to intervene. For
example, they have stated that where a previous decision of the Court of
Appeal has been ‘perfected’ or finalised, they are unable to consider the case
further, even where new evidence might point to a miscarriage of justice.12

The next stage of the analysis will suggest that an appellate court is not
prevented from reconsidering a matter, even in the absence of a right of

9 (1994) 181 CLR 487 at 494; 126 ALR 325; [1994] HCA 63; BC9404665 (emphasis added),
referring to Chamberlain v R (No 2) (1984) 153 CLR 521 at 618–19; 51 ALR 225;
BC8400536 and Chidiac v R (1991) 171 CLR 432 at 443–4; 98 ALR 368. See also Jones v

R (1997) 191 CLR 439; 143 ALR 52; [1997] HCA 12; BC9700984 cited by Gaudron J in
Gipp v R (1998) 194 CLR 106; 155 ALR 15; [1998] HCA 21; BC9802404.

10 In the case of Henry Keogh, the petition took some four years before a decision was
delivered. It was submitted in August 2002 and the decision rejecting the petition was
announced on 10 August 2006.

11 Von Einem v Griffın (1998) 72 SASR 10.
12 R v Keogh [2007] SASC 226; BC200704818.
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appeal, where it is asserted that the court at trial was misled by fraud, deceit

or manifest error. Where such things occur, the party adversely affected by
them is inevitably the victim of a lack of procedural fairness. One cannot
adequately defend a position or respond to a claim where the opposing party,
whether a plaintiff or prosecutor, has presented a case which is substantially
false or misleading and where the falsity of the claim is not known by the
other party.

We will see that this is the proposition which emerges from a proper
analysis of recent Australian and UK decisions. In particular, the case of
SZFDE which we will look at refers to the vitiating factors as being
‘jurisdictional error’, ‘lack of procedural fairness’ or ‘fraud’. So, using the
words of SZFDE, the view taken here is that fraud gives rise to a lack of
procedural fairness.

Part 1

The establishment of criminal appeal procedures

As was said in Weiss, the power exercised by the criminal appeal courts in
Australia is derived from statutes which are in common form in the various
states and territories of Australia.13 Those statutes are in turn based upon the
Criminal Appeal Act 1907 (UK). Prior to that Act, issues of law arising in
criminal trials could be resolved by ‘writ of error’ and the raising of legal
questions under a number of specific statutory provisions.14 Otherwise, there
was no readily available means of challenging criminal convictions. There had
for many years been public pressure to establish a court of appeal with a more
general jurisdiction in criminal cases. Among the grounds for opposing such
appellate review was the idea that to allow an appeal against conviction would
undermine the role of the jury. The argument underscored what was an
essential aspect of the trial on indictment in common law jurisdictions — the
extraordinary role of the jury. Substantial power over the citizen was given to
people who had no training in law — and who may well have been inarticulate
and unskilled. They were the people entrusted to determine the facts of the
case and whether or not the accused was guilty of the crime charged. Yet, all
they received was a formal direction from a judge on the law to be applied —
and that may well have been delivered in terms which the jurors found hard
to understand.

A point of concern was that a jury gives neither reasons nor explanations for
what happens in the jury room. Its answer is ‘guilty’ or ‘not guilty’. Indeed,
in many jurisdictions such as Australia and the United Kingdom, it is a serious
criminal offence to interview a juror with regard to their deliberations with

13 Weiss v R (2006) 224 CLR 300; 223 ALR 662; [2005] HCA 81; BC200610779 per
Gleeson CJ, Gummow, Kirby, Hayne, Callinan and Heydon JJ. For the purposes of this
article I will refer to the South Australian statutory provisions.

14 This part of the discussion has been taken from the judgment in R v Pendleton [2002] All ER
524 at 527–31; [2001] UKHL 66 per Bingham LJ; which referred to L Radzinowicz and
R Hood, A History of English Criminal Law, Vol 5 of The Emergence of Penal Policy,
Clarendon Press, 1986, p 765.
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their fellow jurors.15 The process of reasoning by which the jury reaches its
decision is therefore never disclosed and can only be a matter of inference. As
Brennan J stated in Domican v R, where there is more than one possible basis
for a jury’s verdict, ‘it is impossible to determine the basis on which the jury
founded their verdict’.16 It follows that the role of an appellate court reviewing
a conviction by a jury can never be the same as that of a court reviewing the
reasoned decision of a judge.

Despite such concerns and difficulties, the Criminal Appeal Act 1907 (UK)
set up the new Court of Criminal Appeal with powers sufficient to rectify
miscarriages of justice. The Act provided that the court:

Shall . . . have full power to determine . . . any questions necessary to be determined
for the purpose of doing justice in the case before the court.17

In this context it is interesting to note that the oath of office taken by judges
in the United Kingdom includes the promise:

to do right to all manner of people after the laws and usages of this Realm.18

The 1907 Act also stated:

For the purposes of this Act, the Court of Criminal Appeal, may, if they think it
necessary or expedient in the interests of justice . . . exercise in relation to the
proceedings of the court any other powers which may for the time being be
exercised by the court of appeal on appeals in civil matters, and issue any warrants
necessary for enforcing the orders or sentences of the court: Provided that in no case
shall any sentence be increased by reason of or in consideration of any evidence that
was not given at trial.19

In introducing the UK Bill which was to become the 1907 Act, the Lord
Chancellor, Lord Loreburn said:

My Lords, I do not think it will be necessary to trouble Your Lordships with a long
speech on this occasion, because this measure which has come up from the House
of Commons, corresponds in its main features with the Bill which received the
approbation of this House and was passed through all of its stages last year. As I then
explained, the object of the Government in introducing the Bill was that there should
be an opportunity for appeal in regard to all convictions upon indictment, in order
that those who have been struck by the criminal law should be placed in a position
with respect to appeal, similar to that enjoyed by litigants in civil cases.20

The intention of the 1907 Act was to ensure that an appellant in a criminal

15 See The Royal Commission on Criminal Justice Report, London, HMSO, 1993 (the
Runciman Royal Commission) at [8]: ‘We were barred by section 8 of the Contempt of
Court Act 1981 from conducting research into juries’ reasons for their verdicts.’ In the
United States those restrictions do not apply. In South Australia, the Criminal Law
Consolidation Act s 246 provides for the confidentiality of jury deliberations and identities.
It provides that a person must not disclose, solicit, obtain or publish such information.

16 (1992) 173 CLR 555; 106 ALR 203; [1992] HCA 13; BC9202665 at [7].
17 Criminal Appeal Act 1907 (UK) s 1(7) (emphasis added).
18 Davis v Johnson [1979] AC 264; [1978] 1 All ER 841 at 863 per Baker P (emphasis added).
19 Criminal Appeal Act 1907 (UK) s 9 (emphasis added).
20 Emphasis added. See R Pattenden, English Criminal Appeals 1844–1994, Oxford University

Press, 1996, pp 31–2. In respect of this, and a number of the following points, the author is
grateful to Tim Game SC and Kevin Borick QC and Andrew Tokley of counsel who have
developed them in their submissions to the SA Supreme Court in the case of R v Keogh

Application to Re-open the Appeal, February 2007. See also the discussion of Grierson in
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matter might enjoy rights which are at least as broad as those for an appellant

in a civil matter. To those who were promoting these developments, it seemed

incongruous for a person in a civil appeal to have greater appellate rights than

a person whose liberty was at stake. That this is so can be seen by the inclusion

in the Act of the ability for the Court of Criminal Appeal to exercise ‘any other

powers’ being ‘exercised by the court of appeal on appeals in civil

matters . . .’.21

The effect of the 1907 Act was that the right of appeal in a criminal case was

granted (with the consent of the trial judge) on any ground of fact or mixed

fact and law. The basis set out for overturning the verdict of a jury was that

it was:

1. Unreasonable;

2. Cannot be supported having regard to the evidence;

3. There has been a wrong decision on any question of law; or

4. On any ground there was a miscarriage of justice.22

That the Act requires the Court of Appeal to make its own judgment is made

plain by the use in s 9 of the expressions ‘if it thinks’ and ‘it is of opinion’ in

the proviso to the appeal provisions.23 In the exercise of that judgment, the

court has been enabled to hear new evidence. As explained by the House of

Lords in R v Pendleton, the most important development in the appellate

legislation is the provision to allow for a re-trial.24

Elliot v R; Blessington v R [2007] HCA 51; BC200709514 at [7] and [38] which points out
that the NSW Criminal Appeal Act does not confer jurisdiction to reopen an appeal which
has been heard and determined on the merits. This is so even where the order of the court
has not been perfected.

21 Criminal Appeal Act 1907 (UK) s 9 (emphasis added).
22 Criminal Appeal Act 1907 (UK) s 4(1). See R v Pendleton [2002] 1 All ER 524; [2001]

UKHL 66; for the discussion of the provisions in the 1907 UK Act, and Nudd v R (2006) 225
ALR 161; [2006] HCA 9; BC200601022, for the discussion of similar provisions in the
current Australian context.

23 ‘The proviso’ is set out in the Act. Again, it is similarly expressed in both the 1907 (UK) Act
and the current Australian legislation, eg, Crimes Act 1958 (Vic) s 568(1); Criminal Law
Consolidation Act 1935 (SA) s 353(1):

The Full Court on any such appeal against conviction shall allow the appeal if it thinks

that the verdict of the jury should be set aside on the ground that it is unreasonable or
cannot be supported having regard to the evidence or that the judgment of the court
should be set aside on the ground of a wrong decision of any question of law or that on
any ground there was a miscarriage of justice and in any other case shall dismiss the
appeal; but the Full Court may, notwithstanding that it is of opinion that the point raised
in the appeal might be decided in favour of the appellant, dismiss the appeal if it
considers that no substantial miscarriage of justice has actually occurred’ (emphasis
added).

R v Pendleton [2002] 1 All ER 524; [2001] UKHL 66; Weiss v R (2006) 224 CLR 300;
223 ALR 662; [2005] HCA 81; BC200610779 at [10]; Darkan, Deemal-Hall and McIvor v

R (2006) 227 CLR 373; 228 ALR 334; [2006] HCA 34; BC200604514.
24 [2002] 1 All ER 524; [2001] UKHL 66 at [8] per Lord Bingham: ‘The most notable change

has been the granting by the Criminal Appeal Act 1964 and the extension by the Criminal
Justice Act 1988 of a power, on the allowing of an appeal against conviction, to order a
retrial.’
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The present approach

The present restrictive approach of Australian criminal appellate courts

appears to have arisen from the decision of the South Australian Full Court in

R v Edwards (No 2) in 1931.25 The court decided that after a court of appeal

had heard and dismissed an appeal against a conviction it had no jurisdiction

to entertain a subsequent appeal. It is interesting to note, in retrospect, that in

its decision no reference was made by the Full Court to the second reading

speech of Lord Loreburn. It would appear that the court was given little

assistance from counsel and that the cases mentioned in the judgment were the

product of research by their Honours rather than by counsel.26

The Edwards decision was followed by the NSW Court of Criminal Appeal

in Grierson v R in 1938 and it appears from an examination of that decision

that again, no reference was made to the second reading speech.27 This was

perhaps not surprising, in view of the attitude at the time to the use of such
extraneous materials.28 Grierson was the subject of an application for special
leave to appeal to the High Court which was not successful. However, it was
the practice in those days for written ‘reasons for decisions’ to be given by the
High Court when rejecting applications for special leave to appeal. The High
Court, in those written ‘reasons’, agreed with the NSW appeal court and the
reasoning of the SA Full Court in Edwards. The High Court also did not have
regard to the second reading speech of Lord Loreburn.29 The status of the
High Court ‘decision’ in Grierson must now, however, be carefully
considered. The more recent cases of Milat v R30 and Collins v R31 make it
clear that in an application for special leave to appeal, the jurisdiction of the
High Court has not been engaged. That being so, the purported ‘decision’ of
the High Court in Grierson, is in effect, not a decision (in the sense of being
a precedent). The Chief Justice, in considering the application in the recent
application in R v Keogh to re-open the appeal, was not inclined to follow that
reasoning without specific guidance to that effect by the High Court.32 We will
return to this point shortly.

There are, however, some decisions of the South Australian Supreme Court
which have cast doubt upon the narrowness of the view taken by the Full
Court in Edwards.33 Indeed, the High Court has also called into question the
correctness of the assumption that an appeal in a criminal matter cannot be

25 [1931] SASR 376.
26 See, eg, R v Pitman (1916) 12 Cr App R 14.
27 (1937) 54 WN(NSW) 144a.
28 Reference to such material is now permitted by the Acts Interpretation Act 1915 (Cth)

s 15AA which introduced the right to use such materials in an amendment in 1981.
29 Grierson v R (1938) 60 CLR 431.
30 (2004) 205 ALR 338; [2004] HCA 17; BC200401968.
31 (1975) 133 CLR 120; 8 ALR 150.
32 R v Keogh [2007] SASC 226; BC200704818 at [61] per Doyle CJ (Bleby and Sulan JJ

agreeing). The subsequent application for leave to the High Court was rejected in Keogh v

R (A30/2007).
33 R v Brain (1999) 74 SASR 92 and R v Andrews (2002) 220 LSJS 285; [2002] SASC 233;

BC200204139.
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reopened.34 It has indicated that it might be willing to reconsider Grierson, but
thought that the case in which the question arose was not a suitable vehicle for
the reconsideration of it.35

In regard to the interpretation of the legislation, the High Court has stated:

It is quite inappropriate to read provisions conferring jurisdiction or granting powers
to a court by making implications or imposing limitations which are not found in the
express words.36

There are no limitations found in the express words conferring on the Full
Court powers which from time to time may be exercised by the Supreme
Court on appeals or applications in s 353 of the Criminal Law Consolidation
Act 1935 (SA), for example. In other words, the Full Court may exercise any
powers which are then being exercised by the Supreme Court on appeals or
applications in civil matters. It is clear from an examination of early Privy
Council and other authorities that, in civil matters, it had long been the case
that a re-opening of an appeal could be allowed.37 It follows therefore that the
Full Court may reopen a criminal matter provided that an occasion for the
exercise of such power is before the court.

Basis of appeal/power to re-open

The various sections in Pt 11 of the Criminal Law Consolidation Act 1935
(SA) suggest that the over-riding consideration is whether, in the interests of
justice, it is appropriate to re-open a decision. Thus s 359 of the Act begins:

For the purposes of this Act, the Full Court may, if it thinks it necessary or expedient
in the interests of justice. . .

The provisions in s 359 support the argument that the Full Court is given
supplemental powers which it may exercise if it thinks necessary or expedient
in the interests of justice including, for example, in s 359(b) ordering that ‘any
witnesses who would have been compellable witnesses at the trial’ can be
examined before the court ‘whether they were or were not called at the trial’.
That suggests a significant departure from the ordinary perception of the trial
as involving only those witnesses the parties were prepared to call.

In civil matters, a party to proceedings can apply to the court to re-open an
appeal on the grounds that the court has proceeded upon a fundamental

34 See, eg, Pantorno v R (1989) 166 CLR 466 at 484; 84 ALR 390; Postiglione v R (1997) 189
CLR 295 at 299–300; 145 ALR 408; [1997] HCA 26; BC9703177.

35 ‘The application for special leave to appeal against the second judgment is said to warrant
a reconsideration of Grierson v R (1938) 60 CLR 431. Even if it were desirable to grant
special leave to reconsider Grierson, the nature of the fresh evidence that the applicant seeks
to tender shows that this case is not a suitable vehicle for the grant of special leave.’: Keogh

v R (unreported, HC, Brennan CJ, A5/1996, 3 October 1997).
36 Shin Kobe Maru v Shipping Co Inc (1994) 181 CLR 404 at 421; 125 ALR 1; [1994] HCA

5; BC9404668.
37 Rajunder Narain v Bijai Govind Sing (1839) 18 ER 269; Vienkata Narasimha Appa Row v

Court of Wards (1886) 11 App Cas 660; Abbott v Feary (1860) 158 ER 47 at 49–50; Barker

v Furlong [1891] 2 Ch 172 at 184; Ex parte Kisto Nauth Roy (1869) 16 ER 762; Maharajah

Pertab Narain Singh v Majaranee Subhoa Koer; Ex parte Trilokinath (1871) L R V Ind App
171 at 173; Pittalis v Sherefettin (1906) QB 868 at 879; In re Scott & Alvarez’s Contract

[1895] 1 Ch 596; In re Suffıeld & Watts; Ex parte Browne (1888) 20 QVD 693 at 697.
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misapprehension of either law or fact.38 While it is sometimes said in criminal
cases that it is a bar to reopening an appeal where the order of the court
dismissing an appeal has been entered or ‘perfected’, that reasoning process
has not been applied in civil appeals.39 In Metwally (No 2) v University of
Wollongong, for example, the High Court said:

It may be assumed without deciding, that the court has power to vacate its order of
22 November 1984 notwithstanding that it has been perfected. If such power exists,
it must be exercised with great caution, after weighing what might otherwise be
irremediable injustice against the public interest in maintaining the finality of
litigation; See State Rail Authority of New South Wales v Codelfa Construction Pty
Ltd (1982) 150 CLR 29 at 38.40

In Codelfa, Mason and Wilson JJ said:

Counsel for the authority referred the court to many cases to establish the
jurisdiction of the court to entertain the present application. We have no doubt that
such jurisdiction exists [citations omitted]. Nevertheless, it is a power to be
exercised with great caution. There may be little difficulty in a case where the orders
have not been perfected and some mistake or misprision is disclosed. But in other
cases it will be a case of weighing what would otherwise be irremediable injustice
against the public interest in maintaining the finality of litigation. The circumstances
that would justify a re-hearing must be quite exceptional.41

The cases referred to by Mason and Wilson JJ were early decisions of the
Privy Council and a decision of a single judge in England.42

The view taken here is that the relevant civil authorities can be utilised to
support the view that there is power in the Full Court to re-open a criminal
appeal in circumstances where new material has come to light that might
disclose some mistake or misprision. These authorities can also be taken to
indicate that a re-opening is not precluded in circumstances where an order
has been entered or perfected.

The common law rule concerning the formal entry of orders and judgments
and the perfection of such orders was made at a time when criminal appeals
did not exist and in the context of civil hearings where the need for finality of
litigation was a highly relevant and important consideration.43 For example, it
is to be noted that many of the decisions were made before the introduction

38 State Rail Authority of NSW v Codelfa Construction Pty Ltd (1982) 150 CLR 29 at 38; 42
ALR 289; [1982] HCA 24; BC8200096; University of Wollongong v Metwally (No 2) (1985)
59 ALJR 481 at 482; 60 ALR 68; Wentworth v Woollahra Municipal Council (1982) 149
CLR 672 at 684; 43 ALR 240; [1982] HCA 41; BC8200114; Wentworth v Rogers (No 9)

(1987) 176 CLR 256; 108 ALR 55; Autodesk Inc v Dyason (1993) 176 CLR 300 at 302, 308,
322; 111 ALR 385; and McAdam v Robertson (1999) 73 SASR 360.

39 See R v Brain (1999) 74 SASR 92 at 99 per Doyle CJ.
40 (1985) 60 ALR 68 at 70.
41 State Rail Authority of NSW v Codelfa Construction Pty Ltd (1982) 150 CLR 29 at 38; 42

ALR 289; [1982] HCA 24; BC8200096.
42 Rajunder Narain Rae v Bijai Govind Sing (1839) 18 ER 269; Vienkata Narasimha Appa Row

v Court of Wards (1886) 11 App Cas 660; In re Harrison’s Share under a settlement [1955]
Ch 260.

43 Abbott v Feary (1860) 158 ER 47 at 49–50; Barker v Furlong [1891] 2 Ch 172 at 184; Ex

parte Kisto Nauth Roy (1869) 16 ER 762; Maharajah Pertab Narain Singh v Kajaranee

Subloa Koer; Ex parte Trilokinath (1871) L R V Ind App 171 at 173; Pittalis v Sherefettin

(1906) QB 868 at 879; Rajunder Narain Rae v Iijai Govind Sing (1839) 18 ER 269; In re
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of the Criminal Appeal provisions in 1924 in South Australia which gave a
right of appeal.44 It could be said that the argument in favour of re-opening a
decision is stronger in criminal cases than in civil cases, because of the
potential loss of liberty arising in criminal cases.

It has been suggested that it would also be an obstacle to the re-opening of
a matter in the intermediate court that the applicant had made an application
for special leave to appeal to the High Court.45 I would argue that this is not
so. In Milat v R, McHugh J stated:

The contingent nature of an application for special leave to appeal had previously
been discussed by Barwick CJ, Stephen, Mason and Jacobs JJ in Collins v R46 where
their Honours said:

‘. . . until the grant of leave or special leave, there are no proceedings inter partes
before the court. This is so even in a case in which the application for leave or
special leave is opposed. . . . When the motion is moved, the applicant for such leave
or special leave is no more than an applicant desiring to obtain the court’s leave to
commence proceedings in the court. . . . There is no right to leave or special leave.’

In Eastman v Director of Public Prosecutions (ACT),47 I pointed out, consistently
with this passage in Collins, that before the grant of leave there is no matter
engaging the court’s jurisdiction.48

Thus if an application for special leave does not engage the jurisdiction of
the High Court the reasons for rejecting the application cannot operate as a
reasoned decision of the court, in terms of starre decisis. It would follow that
as a matter of law there would be nothing to preclude the applicant from
seeking a re-opening before the Court of Criminal Appeal.

The High Court would appear to agree. In Pantorno v R, the court said:

the application for special leave to this Court [the High Court] was argued on the
basis that, once judgment had been delivered by the Court of Criminal Appeal or (at
the latest) once the judgment had been perfected, the jurisdiction of that court was
exhausted.49

The court concluded that this was a restrictive view of the intermediate
appellate court and referred to ‘an erroneous view in some sections of the legal
profession (now hopefully corrected) that no application can be made to a
court of criminal appeal once its judgment is pronounced . . .’.50

Some might still want to make a distinction between the ‘pronouncement’
of the verdict of the appeal court and the ‘perfection’ or formal recording of
the verdict upon the court file. It is the view taken here that such fine

Scott & Alwarez’s Contract [1895] 1 Ch 596; In re Suffıeld & Watts; Ex parte Browne (1888)
20 WVD 693 at 697; Vienkata Narasimha Appa Row v Court of Wards (1886) 11 App Cas
660.

44 Criminal Appeals Act 1924 (SA), repealed by Criminal Law Consolidation Act 1935 (SA).
See, eg, R v Gee (2003) 212 CLR 230 at 245; 196 ALR 282; [2003] HCA 12; BC200300830
per McHugh and Gummow JJ. See also R v Millhouse (1980) 24 SASR 555 at 560–4 per
Zelling J. See also Byrnes v R (1999) 199 CLR 1 at 12–13; 164 ALR 520; [1999] HCA 38.

45 See R v Keogh (No 2) (unreported, SA SC, Criminal Appeal, Matheson, Millhouse and
Mullighan JJ, 13 May 2006).

46 Collins v R (1975) 133 CLR 120 at 122–3; 8 ALR 150 at 151.
47 Unreported, HCA No C10/2002, McHugh J, 4 September 2002.
48 (2004) 205 ALR 338; [2004] HCA 17; BC200401968 at [26].
49 (1989) 166 CLR 466 at 484; 84 ALR 390 at [15] per Deane, Toohey and Gaudron JJ.
50 Ibid, at [12] per Mason CJ and Brennan J.
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distinctions, in the context of the gravity of the issue with which we are
dealing (a fraud upon the court in the most serious of criminal proceedings)
would be entirely inappropriate. It would also be contrary to the point made
in the High Court cases (see below) which state that one must not allow
formalities to undermine the substance of the issues.

The High Court in Pantorno also took a broad view of its own powers. It
accepted that an issue can be raised there which was not raised in the appeal
to the Court of Criminal Appeal. More recent authority makes it clear that
when an appeal is heard, the ‘entire matter’ is before the court. The court can
take up ‘any matter’, ‘however arising’, which shows that the decision of the
court appealed from is erroneous.51 In fact, an appeal may well succeed in the
High Court on a point which was neither taken at trial nor in the subsequent
appeal to a court of criminal appeal.52 The reason why the issue was not raised
earlier is not so important. It might be, for example, that there was some
degree of incompetence in the professional representation of an accused
person at the earlier hearing. It might be that the appellant was taken by
surprise when the Court of Appeal changed the law as happened in Pantorno

in relation to the case of Bridges:53

However, if the appellant personally was clearly not responsible for the failure to
raise the objections to the trial which have now been expressed, then the High Court
takes the view that it would be wrong not to attend to those issues. Any other rule
would give priority to form over substance. It would permit procedural rules to
defeat the correction of a serious miscarriage of justice that has come to the notice
of a court of justice.54

However, as we will see shortly, if an issue which is raised is one which
requires the hearing of fresh evidence, then it will be more appropriate to
apply to the Court of Criminal Appeal for the matter to be reheard, rather than
applying to the High Court. In Mickelberg v R, Peter and Raymond
Mickelberg sought to place before the High Court additional evidence which
was not before the Court of Appeal. As Mason CJ pointed out, over the years
the court had consistently maintained that it has no power to receive fresh
evidence in the exercise of its appellate jurisdiction. The Mickelbergs then
argued that the relevant decisions were wrong and should not be followed.
After reviewing the various authorities, and the principles upon which they
were based, Mason CJ said, ‘My conclusion is that the court has no power to

51 Gipp v R (1998) 194 CLR 106; 155 ALR 15; [1998] HCA 21; BC9802404 at [23]–[24] per
Gaudron J, citing Ah Yick v Lehmert (1905) 2 CLR 593 at 601 per Griffith CJ.

52 Gipp v R (1998) 194 CLR 106; 155 ALR 15; [1998] HCA 21; BC9802404 at [23] per
Gaudron J. Justice Gaudron cited the following cases in support of the proposition: De Jesus

v R (1986) 61 ALJR 1 at 3 per Gibbs CJ, 6 per Mason and Deane JJ, 68 ALR 1 at 5, 10;
Bahri Kural v R (1987) 162 CLR 502 at 512 per Toohey and Gaudron JJ; 70 ALR 658;
Robinson v R (1991) 180 CLR 531 at 536; 102 ALR 493; KBT v R (1997) 191 CLR 417
at 424; 149 ALR 693 at 697; 72 ALJR 116 at 119 per Brennan CJ, Toohey, Gaudron and
Gummow JJ, CLR 435; ALJR 126; ALR 706 per Kirby J; and Stirland v Director of Public

Prosecutions [1944] AC 315 at 327–8.
53 R v Bridges (1986) 20 A Crim R 271.
54 Gipp v R (1998) 194 CLR 106; 155 ALR 15; [1998] HCA 21; BC9802404 at [136] per

Kirby J.
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receive the further evidence which the applicants seek to adduce.’55

An unfortunate consequence of this is that it may be necessary to get special
leave to appeal to the High Court, only then to have the matter remitted by the
High Court to the intermediate appellate court to hear the fresh evidence.

Part 2

Fraud in proceedings: The power to quash a conviction in

the absence of a right to appeal

SZFDE and public administrative law

The recent Australian decision of the High Court in SZFDE v Minister for

Immigration and Citizenship clearly accepts that fraud can be such as to vitiate
the proceedings.56 In that case a family seeking asylum in Australia sought to
have their case reconsidered by the Refugee Review Tribunal on the grounds
that they had been defrauded by their lawyer into not appearing before the
tribunal. The Minister for Immigration argued that any fraud which existed
had been upon a party to the tribunal proceedings, and not upon the tribunal
itself and that such a ‘third party fraud’ was not one which was by or on the
decision maker and therefore did not affect the tribunal’s decision. The High
Court held that such a fraud was on the tribunal as well as upon the party, and
was therefore effective to vitiate the decision.

The High Court considered some factors which may be of assistance in
further cases. For example, it mentioned that in Reddaway v Banham,57 Lord
MacNaghten spoke of the various guises in which fraud appears in the conduct
of human affairs, saying ‘fraud is infinite in variety’. It said that a corollary,
expressed by Kerr in his ‘Treatise on the Law of Fraud and Mistake’ (1929),
is that:

The fertility of man’s invention in devising new schemes of fraud is so great, that
the courts have always declined to define it . . . reserving to themselves the liberty
to deal with it under whatever form it may present itself.

The court discussed notions of ‘fraud’, with related notions of ‘bad faith’,
‘abuse of power’ and ‘Wednesbury unreasonableness’. It referred to the
following observation in a leading English text as being in point: ‘These add
very little to the true sense, and are hardly ever used to mean more than that
some action is found to have a lawful or unlawful purpose.’58 It contrasted
those types of fraud in public law with what is called the ‘red blooded’ species
of fraud which engages the common law. It noted that in Farley (Aust) Pty Ltd
v JR Alexander & Sons (O) Pty Ltd59 it had said:

55 Mickelberg v R (1989) 167 CLR 259; 86 ALR 321 per Mason CJ.
56 (2007) 237 ALR 64; [2007] HCA 35; BC200706045.
57 [1896] AC 199 at 221.
58 The court was referring to W Wade and C Forsyth, Administrative Law, 9th ed, Clarendon

Press, Oxford; Oxford University Press, New York, 2004, p 416.
59 (1946) 75 CLR 487 at 493.
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Fraud is conduct which vitiates every transaction known to the law. It even vitiates
a judgment of the court. It is an insidious disease, and if clearly proved spreads to
and infects the whole transaction (Jonesco v Beard).60

The High Court in SZFDE drew attention to the comment by Denning LJ
in Lazarus Estates Ltd v Beasley:

No court in this land will allow a person to keep an advantage which he has obtained
by fraud. No judgment of a court, no order of a Minister, can be allowed to stand if
it has been obtained by fraud. Fraud unravels everything. The court is careful not to
find fraud unless it is distinctly pleaded and proved; but once it is proved, it vitiates

judgments, contracts and all transactions whatsoever.61

The court said that its approach would thus be as follows:

Any application of a principle that ‘fraud unravels everything’, requires
consideration first of that which is to be ‘unravelled’, and secondly of what amounts
to ‘fraud’ in the particular context. It then is necessary to identify the available curial
remedy to effect the ‘unravelling’.62

The court also noted that:

It has been said in this court that, except in very exceptional cases, fraud constituted
by perjury by a witness or witnesses acting in concert is not a sufficient ground for
setting aside a judgment.63 The precept engaged here has been identified as that
favouring the finality of litigation.64

It is clear that this consideration of the ‘finality principle’ was restricted to
the context of ‘civil actions and suits’. As the High Court pointed out, ‘a rather
different trend has appeared in public law, particularly respecting the
administration by superior courts of certiorari to supervise the exercise of
jurisdiction by inferior courts and tribunals’.65 It went on to say that in Craig

v South Australia, Brennan, Deane, Toohey, Gaudron and McHugh JJ had said
of the scope of certiorari:

Where available, certiorari is a process by which a superior court, in the exercise of
original jurisdiction, supervises the acts of an inferior court or other tribunal. It is not
an appellate procedure enabling either a general review of the order or decision of
the inferior court or tribunal or a substitution of the order or decision which the
superior court thinks should have been made. Where the writ runs, it merely enables
the quashing of the impugned order or decision upon one or more of a number of
distinct established grounds, most importantly, jurisdictional error, failure to observe
some applicable requirement of procedural fairness, fraud and ‘error of law on the
face of the record’. Where the writ is sought on the ground of jurisdictional error,
breach of procedural fairness or fraud, the superior court entertaining an application

60 [1930] AC 298 at 301–2.
61 [1956] 1 QB 702 at 712–13 (emphasis added), as discussed in SZFDE (2007) 237 ALR 64;

[2007] HCA 35; BC200706045 at [15].
62 SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [29].
63 See the remarks of Windeyer J in McDonald v McDonald (1965) 113 CLR 529 at 544, citing

those of Williams J in Cabassi v Vila (1940) 64 CLR 130 at 147–8.
64 Owens Bank Ltd v Bracco [1992] 2 AC 443 at 483; [1992] 2 All ER 193. See also

D’Orta-Ekenaike v Victoria Legal Aid (2005) 223 CLR 1; 214 ALR 92 at [43].
65 SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [17].
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for certiorari can, subject to applicable procedural and evidentiary rules, take
account of any relevant material placed before it.66

The court in SZFDE pointed out that their Honours had noted that in this
context ‘fraud’ was used in a broad sense which encompasses ‘bad faith’.67 It
went on to say that so strong was the policy protecting the due administration
of justice, that a privative clause by which the legislature sought to exclude or
attenuate the jurisdiction of superior courts to issue certiorari was ineffective
to exclude the remedy where ‘manifest fraud’ was shown on the part of the
party which had obtained the order in the inferior court.68

Interestingly, the High Court pointed out that it was held in the English case
of R v Wolverhampton Crown Court; Ex parte Crofts69 that the double
jeopardy rule had no application where the Queen’s Bench Division granted
certiorari to quash an order of acquittal obtained on the perjured evidence of
the appellant to Quarter Sessions against his conviction by Justices. The effect
of certiorari was to leave standing the regularly obtained conviction. The High
Court said that Mason and Brennan JJ in Davern v Messel70 saw Crofts as
displaying a proper balance between the protection of the defendant as the
weaker party in a criminal case and the interests of society in ensuring the due
administration of justice.71

The High Court in SZFDE pointed out that in Al-Mehdawi v Secretary of
State for the Home Department Lord Bridge gave as an example of ‘the
principle that fraud unravels everything’ a line of authority which he identified
as follows:

In R v Gillyard72 the court quashed by certiorari a conviction by justices shown to
have been obtained by fraud and collusion. This was followed in R v Recorder of
Leicester73 and extended in R (Burns) v County Court Judge of Tyrone74 to allow the
quashing of an affiliation order obtained on the strength of perjured evidence of
witnesses called to furnish the required corroboration of the evidence of the
complainant, although it was not shown that the complainant herself was party to the
perjury.75

The High Court in SZFDE then added that when extending certiorari to
cases of ‘third party fraud’ in R (Burns) v County Court Judge of Tyrone,
Lord MacDermott LCJ dealt as follows with the submission that the perjury
must be by a party or the party must be privy to it:

66 (1995) 184 CLR 163 at 175–6; 131 ALR 595 (emphasis added; footnotes omitted) as cited
in SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [17].

67 (1995) 184 CLR 163 at 176 n 58; 131 ALR 595.
68 Colonial Bank of Australasia v Willan (1874) LR 5 PC 417 at 442; Minister for Immigration

and Multicultural and Indigenous Affairs v SGLB (2004) 207 ALR 12; 78 ALJR 992
at [55]–[56] as discussed in SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045
at [18].

69 [1983] 1 WLR 204 at 207; [1982] 3 All ER 702.
70 (1984) 155 CLR 21 at 58–9; 53 ALR 1.
71 SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [18].
72 (1848) 12 QB 527; [1848] 116 ER 965.
73 [1947] KB 726.
74 [1961] NI 167.
75 SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [19] referring to Al-Mehdawi

v Secretary of State for the Home Department [1990] 1 AC 876 at 895; [1989] 3 All ER 843.
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The supervisory jurisdiction of this court is not at large; but the general aim of that
jurisdiction is to promote the due administration of justice, and if a distinction is to
be drawn between cases where a decision is procured by perjury and cases where a
decision is procured by perjury to which one of the parties is privy, it ought to rest
on some basis of principle. I am unable to discern any such basis here. Litigation
between parties, whether civil or criminal, does not necessarily mean that there are
not others anxious or interested to sway the issue one way or the other, and it would,
I think, be a grave defect in the procedure of this court if one of these forms of fraud
could be noticed but not the other. I can find no rational ground for the sort of
discrimination which must prevail if we are to accede to the submission under
discussion. If certiorari does not lie in such circumstances there is no other redress
and an order undoubtedly founded on perjury remains effective.76

The High Court said that the concern with the due administration of justice
manifested in these decisions has in England been adapted to the position
occupied in the legal system by administrative bodies and tribunals. It gave as
an example, R v Fulham, Hammersmith and Kensington Rent Tribunal; Ex

parte Gormly in which Lord Goddard CJ said:

if some collusive proceedings were taken, it would amount to a fraud on the tribunal,
and where a fraud was proved I have little doubt that this court could intervene if
necessary by an order of certiorari to get rid of a decision which the tribunal had
been misled into making.77

The High Court in SZFDE then pointed out that there is another practical
aspect of fraud in public law (which is taken here to include the criminal law)
that may tend in a particular case to set it apart from fraud in relation to civil
suits in general. It is that often a victim of it will have no useful remedy except
to have the fraudulently affected result set aside and a fresh untainted hearing
conducted. It noted that Ainsworth v Criminal Justice Commission is an
example of the inadequacy of a conventional remedy such as damages.78 The
same may apply to some proceedings before administrative tribunals, for
example, an application under the Freedom of Information Act 1982 (Cth).

The High Court in SZFDE went on to point out that with respect to
certiorari to quash summary convictions by reason, for example, of guilty
pleas fraudulently induced by the conduct of police officers, the reasoning in
the English authorities was applied in Australia in R v The Justices at Biloela,
Ex parte Marlow (No 2).79 It said that the police officers in a sense are ‘third
parties’ in this setting, albeit persons in authority or acting under colour of
authority.80

The High Court in SZFDE noted that in a case of alleged fraud the court
exercising judicial review may, subject to any applicable procedural and

76 SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [20], citing R (Burns) v

County Court Judge of Tyrone [1961] NI 167 at 172 (emphasis added).
77 SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [21], citing R v Fulham,

Hammersmith and Kensington Rent Tribunal; Ex parte Gormly [1951] 2 All ER 1030
at 1034.

78 SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [22], citing Ainsworth v

Criminal Justice Commission (1992) 175 CLR 564; 106 ALR 11.
79 [1983] 1 Qd R 552.
80 SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [23].
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evidentiary rules, take account of any relevant material placed before it.81 It
said that while in SZFDE the person perpetrating the fraud was absent from
the proceedings, and a finding of fraud was a serious matter, the identification
of the motives of that person in acting as he did ‘may be a matter of inference
drawn from the available material’.82

The High Court then concluded that the circumstances which prevailed
merited the description of the practice of fraud ‘on’ the tribunal. The
consequence of that, it said, was that the decision made by the tribunal is
properly regarded, in law, as no decision at all. This is because, in the sense
of the authorities, the jurisdiction remains constructively unexercised.83 This
raises the interesting point as to whether the court is in effect ‘quashing’ the
purported decision, or, in effect, merely declaring that the purported decision
is really no decision at all.

As the High court noted, French J (in dissenting) in the intermediate appeal
had correctly emphasised that there are sound reasons of policy why a person
whose conduct before an administrative tribunal has been affected, to the
detriment of that person, by bad or negligent advice or some other mishap
should not be heard to complain that the detriment vitiates the decision
made.84 The outcome in the present appeal, it was said, stands apart from and
above such considerations.85

Public law — criminal

The question which now arises is how such principles might translate into the
conduct of criminal proceedings which have been vitiated by fraud. A related
matter which appears not to have been explored in Australia concerns the
powers to quash a conviction in the absence of a right of appeal — a power
which has been well used in the United Kingdom in the very group of cases
to which the High Court referred in its reasons in SZFDE.

The transition from more traditional public law cases to criminal law cases
has eventuated in the United Kingdom and it is suggested, there is no reason
in principle why the same extension would not be applicable here. In R v West
Sussex Quarter Sessions; Ex parte Albert and Maud Johnson Trust Ltd it was
accepted that in the circumstances of that case, there was no right of appeal
except on a point of law, which did not apply there.86 Lord Denning said that
if a decision had been arrived at because the court was misled by false
evidence or there was fresh evidence which vitiated the decision, then as a
matter of principle there should be some way of setting the decision aside and
ordering a new trial.87 In these circumstances, he said, the only way to achieve
that goal would be by way of certiorari, which would have the effect of setting

81 Ibid, at [38].
82 See the discussion of principle by Lindgren J in Wati v Minister for Immigration and Ethnic

Affairs (1996) 71 FCR 103 at 113–14.
83 SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [51]–[52].
84 SZFDE v Minister for Immigration and Citizenship (2006) 154 FCR 365; 236 ALR 42

at [102]–[103].
85 SZFDE (2007) 237 ALR 64; [2007] HCA 35; BC200706045 at [53].
86 [1974] QB 24; [1973] 3 All ER 289.
87 Ibid, at All ER 295. Lord Denning dissenting as to whether fresh evidence discovered after

the close of proceedings could be a ground of an order for certiorari; see Bolton Justices

[1991] 1 QB 537 at 551 per Watkins LJ; [1991] 2 All ER 619.
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the decision aside. As he said, ‘[i]t is not an appeal’. However, he made it clear
that despite it not being an appeal:

If the inferior court exceeds its jurisdiction, or makes an error of law which appears
on the face of the record, or if it is affected by bias, or contravenes the rules of
natural justice, certiorari will lie to bring up the record.88

Lord Denning said that there is ample authority for holding that where there
is evidence that the decision of the inferior court has been obtained by fraud
of a party or by collusion, the court will order it to be brought up and will
quash it.89 The same would apply if a party has been guilty of perjury.90 It
would also apply where one of the witnesses had committed perjury.91

Previous cases had only allowed certiorari for fraud or perjury. But, as Lord
Denning reasoned, a decision may well be vitiated by mistake as much as by
fraud (or perjury). ‘A witness may say something which is entirely wrong —
fraudulently knowing it is false — or incorrectly believing it to be true.’ If the
court believes the witness and bases its decision upon that evidence, then:

. . . on discovering the untruth the decision should be set aside — without embarking
on an enquiry whether he was fraudulent or not.92

It was pointed out by Lord Denning that where an accused person has been
convicted as a result of an error, it matters little to him whether the error was
engaged in deliberately or inadvertently by either the police or the
prosecutors:

In such cases the fresh evidence is admitted by affidavit to prove the fraud or
mistake. It is proved by something that has happened since the trial. Those cases are
in my opinion only instances of the wide principle upon which fresh evidence is
admitted: and that is, when it is necessary to do justice between the parties.93

Several examples serve to illustrate the point. R v Leyland Magistrates; Ex

parte Hawthorn94 referred to Ex parte Albert and Maud Johnson Trust to say
that one cannot apply for certiorari so that fresh evidence may be called upon
a retrial. The claim, it was said, had to involve the denial of the benefit of the
rules of natural justice. Ex parte Hawthorn involved the conviction of
Mr Hawthorn for driving without due care and attention. Afterwards,
Hawthorn’s insurance company received particulars of two further witnesses
whose details had not been provided to him by the time of the trial. He
appealed to quash the conviction claiming that the failure by the police to
notify him of the existence of the witnesses amounted to a failure of natural
justice. The appeal court (Lord Widgery CJ) referred to Halsbury’s Laws
stating that certiorari is the appropriate remedy where a conviction has been
obtained by collusion or fraud or where an error appears on the face of the

88 Ex parte Albert and Maud Johnson Trust Ltd [1974] QB 24; [1973] 3 All ER 289 at 296.
89 Ibid, at All ER 296; citing R v Gillyard (1848) 12 QB 527.
90 Ibid, at All ER 296; citing R v Recorder of Leicester; Ex parte Wood [1947] 1 All ER 928.
91 Ibid, at All ER 296; citing R (Burns) v County Court Judge of Tyrone [1961] NI 167.
92 Ibid, at All ER 296.
93 Ibid, at All ER 296.
94 [1979] QB 283; [1979] 1 All ER 209.
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proceedings.95 The Chief Justice said that there was no doubt that an
application could be made by certiorari to set aside an order on the basis that
the tribunal failed to observe the rules of natural justice. However, it was
accepted here that the error was not that of the tribunal but of the police
prosecutors. The Chief Justice concluded:

However, if fraud, collusion, perjury and such like matters not affecting the tribunal
themselves justify an application for certiorari to quash the conviction, if all those
matters are to have that effect, then we cannot say that the failure of the prosecution
which in this case has prevented the tribunal from giving the defendant a fair trial
should not rank in the same category.

. . .
Fully recognising the fact that the blame falls on the prosecutor and not on the

tribunal, we think that it is a matter which should result in the conviction being
quashed.96

May and Tudor Evans JJ agreed.
R v Crown Court at Knightsbridge; Ex parte Goonatilleke involved a

conviction which had been obtained as a result of perjured evidence. It was
re-heard by way of judicial review to obtain certiorari to quash the conviction
on the basis that it had been obtained by fraud. The court found that a witness
had chosen to commit perjury by concealing evidence going to his credibility
which amounted to a fraudulent misrepresentation of a material fact (that he
was an honest and truthful witness) and which was intended to deprive the
court of the opportunity to make a full and public assessment of the value of
the evidence given by the witness. The court found the applicant had lost a real
chance of acquittal because of the witness’s perjury. Watkins LJ (who has
played an important role in this line of cases) said:

It is beyond doubt that it is the duty of the prosecution to give that kind of
information about a witness to the defence if, of course, they are aware of it. It is
simply unbelievable, if the defence here had known about Tanikie in this respect,
that they would not have cross-examined him about it, with probably telling effect.
Counsel for the applicant submits that a matter going to the credit of a witness in a
criminal case cannot be said to be collateral to the vital issue, that is to say guilt or
otherwise, especially where, as here, the witness in question provides the only
evidence on that issue. In the circumstances of this case I wholly agree with him.
Tanikie’s evidence was indispensable to the prosecution and his credit, therefore, is
of the highest importance.97

It was said that the trial had been vitiated by the misconduct of the witness
or by his perjury or fraud in suppressing the truth of what had occurred. It was
his character at the time of the trial and the use which was made of it which
was important. Usefully, Watkins LJ explained the historical development of
the court’s right to interfere with a conviction, and he referred to the following
cases:

In R v Gillyard (cited with approval in SZFDE) Coleridge J had said that the
conviction had been:

95 Ibid, at QB 286.
96 Ibid, at QB 286.
97 [1986] QB 1; [1985] 2 All ER 498 at 502–3. See also Cooley v Western Australia (2005) 155

A Crim R 528; [2005] WASCA 160; BC200506047.
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. . . a fraud and mockery, the result of conspiracy and subornation of perjury. When
the court observes such dishonest practices, it will interfere, although judgment has
been given.

. . .
I think no honest man ought to think it beneath him, or a hardship upon him, to

answer upon affidavit a charge of dishonesty made upon affidavit against him. If a
man, when such a serious accusation is preferred against him, will not deny it, he
must not complain if the case is taken pro confesso.98

Watkins LJ then referred to Ex parte Wood where Goddard CJ said he
approved of what had been said in Gillyard and he also applied what Lord
Coleridge had said in that case.99

Watkins LJ cited R v Kent Justices; Ex parte Ashford (No 2) where it was
said that the court would quash an order of an inferior court on the basis of
fraud where the fraud was clear and manifest.100 It was said that certiori
cannot be used simply where there is a dispute as to the facts.

Watkins LJ then discussed Ex parte Albert and Maud Johnson Trust and
referred to the majority view that certiorari was limited to cases where it was
shown that there had been ‘defects or irregularities’ at the trial which vitiated
the proceedings.101

Watkins LJ rounded off his review with R (Burns) v Tyrone County Court
Judge (also cited in SZFDE) where Lord MacDermott LCJ (Northern Ireland)
held that the fraud and perjury alleged did not need to be that of one of the
parties to the proceedings. It could be committed by a witness other than the
parties themselves.102

Having considered these cases, Watkins LJ in Ex parte Goonatilleke went
on to say that De Smith in Judicial Review of Administrative Action stated that
grounds apart from fraud (such as breach of natural justice) may give rise to
this type of relief (certiorari) and that breach of the rules of natural justice
must be established by affidavit. ‘The affidavits of the applicant’s solicitor will
do for that purpose in this case . . .’. The witness in question had been a police
officer for a short time:

Albeit his service in the Metropolitan police was comparatively short lived, I do not
doubt that it must have made him aware of the importance of evidence of bad
character in criminal proceedings. It would have been an elementary part of his early
training. The applicant was entitled to know the unsavoury part of the character of
his accuser and he, Tanikie, the only person in court to have made that known to him,
deliberately contrived to keep him in ignorance . . . I see no essential difference in
the unusual circumstances of this case between Tanikie’s conduct and the conduct of
the prosecution in professional hands knowingly to fail to provide the defence with
evidence of a previous conviction of a witness.103

By being denied the ability to cross-examine on such matters the applicant
had been denied the opportunity for a fair trial. Watkins LJ said that natural
justice had been denied in this case by the ‘scandalous and wilful conduct’ of

98 R v Gillyard (1848) 116 ER 965.
99 R v Leicester Recorder; Ex parte Wood [1947] KB 726.

100 [1956] 1 QB 167.
101 Ex parte Goonatilleke [1986] QB 1; [1985] 2 All ER 498 at 506.
102 [1961] NI 167.
103 Ex parte Goonatilleke [1986] QB 1; [1985] 2 All ER 498 at 506.
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the witness. He said that the applicant was entitled to know and put to use the
issues going to the credibility of the witness who was much more than a mere
witness; he not only intended that the applicant be prosecuted — but he
ensured that he was. His conduct ‘was conscious and malevolent. He was bent
on securing the applicant’s conviction and went about it unscrupulously
. . .’.104

In R v Bolton Justices; Ex parte Scally a number of people had been
arrested and charged with driving while having excess alcohol in their
system.105 Each had given a sample of blood for testing and the results showed
that each was over the prescribed limit. The accused entered guilty pleas. It
was later discovered that the swabs which had been used in the process of
taking blood samples had contained alcohol (ethanol). As there was no point
of law involved in their convictions those convicted had no right of appeal.
They therefore applied for judicial review of the convictions. The question
then arose as to whether the court had jurisdiction to grant an order to quash
the convictions on the basis that the trial had been flawed by the use of
unreliable evidence or the suppression of reliable evidence. Watkins LJ
acknowledged the argument that the circumstances were so unfair as to
amount to a breach of natural justice, or were ‘analogous to fraud’. He also
acknowledged that it had been argued that the court accepted jurisdiction in
analogous cases where valuable evidence had not been disclosed without
fraud on the part of those concerned.106

Watkins LJ recognised that there was no process of appeal available and
that the prerogative of mercy is very diffıcult in some cases. He said that the
fault in this case was that of the police and it was the view of the court that
the police are part of the prosecution process. He referred with approval to R
v Birmingham Crown Court; Ex parte Ricketts107 where it was said that ‘the
prosecution’ does not refer to any particular body or group and includes all
those responsible for the conduct of the prosecution; that can involve the
police as well as the prosecution service. ‘. . . [T]hey are collectively, whether
one is responsible for the other or not, the prosecution for purposes of this
section.’108

Watkins LJ dealt at some length with Ex parte Hawthorn and the comments
by Lord Widgery CJ when he had said that if it is the case that fraud, collusion
and perjury justify certiorari, then a case where ‘the prosecutor’ prevented the
tribunal from giving the accused a fair trial should rank in the same
category.109 Watkins LJ referred to Lord Bridge’s analysis of Ex parte
Hawthorn in R v Secretary of State for the Home Department; Ex parte
Al-Mehdawi (also cited in SZFDE) in suggesting that the suppression of the
truth had the same effect as putting forward a falsity and thus distorted the

104 Ibid, at All ER 505.
105 [1991] 1 QB 537; [1991] 2 All ER 619.
106 Here Watkins LJ referred to R v Leyland Justices; Ex parte Hawthorn [1979] QB 283;

[1979] 1 All ER 209; R v Kingston-upon-Thames Justices; Ex parte Khanna [1986] RTR
364; R v Crown Court at Knightsbridge; Ex parte Goonatilleke [1986] QB 1; [1985] 2 All
ER 498; R v Liverpool Crown Court; Ex parte Roberts [1986] Crim LR 622.

107 Unreported, Farquharson J, 8 June 1990.
108 R v Bolton Justices; Ex parte Scally [1991] 1 QB 537 at 549; [1991] 2 All ER 619.
109 Ibid, at QB 550, citing R v Leyland Justices; Ex parte Hawthorn [1979] QB 283 at 285–6.
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process leading to the conviction.110 He pointed out that in Ex parte Albert and
Maud Johnson Trust, all of the judges accepted that fraud or perjury would
vitiate the proceedings.111

Watkins LJ continued his exposition in Ex parte Scally by looking at the
judgment in Ex parte Goonatilleke. He said, ‘[i]n my view, Ex parte
Goonatilleke was clearly a case “analogous to fraud”’. Watkins LJ said that in
Ex parte Khanna he had already expressed his agreement with Orr LJ in Ex
parte Albert and Maud Johnson Trust that it had not been intended to limit the
grounds to fraud. He said that grounds other than fraud (on the authority of Ex
parte Al-Mehdawi)112 can be regarded as ‘irregularities at the trial’ so as to
invoke the jurisdiction, ‘provided that they are analogous to fraud’.113 He
repeated his own comments from Ex parte Khanna as follows:

It would be a monstrous injustice if this court was disabled from bringing down a
conviction which was obtained in circumstances where it should have been apparent
to the prosecutor that there was no case against the applicant . . .114

Watkins LJ pointed out that it had been argued that any tinkering with the
boundaries of this important jurisdiction would put in peril the well
established principles of ‘finality’ and ‘certainty in litigation’, outside the
boundaries of fault on the part of the tribunal or fraud or collusion on the part
of the prosecutor. But he went on to say that the overriding principle must be
to ensure that ‘justice be done’ and any principle which stands in its way needs
to be very carefully examined and without giving undue weight to the
floodgates argument.115

As he pointed out, in a case such as this, the accused can have no possible
way of knowing that the procedures contained some hidden error. If the
analyst’s certificate contained some hidden untruth, then the admission of it
into evidence would be akin to perjury, although unwittingly committed. He
said that to deprive an accused of an opportunity to establish a complete
defence to a charge was conduct analogous to fraud, collusion or perjury. This
was, he thought, a classic case where the supervisory role of the court was
required to be exercised.116

While there has been much discussion of the role of certiorari, the view
taken here is that this is not an area which has to be bedevilled with some of
the more arcane aspects of this jurisdictional remedy, such as whether the
decision in question arises from an inferior or a superior court. There is much
in what has been said to support the view that the important matter is to set
aside the decision in question. If the appellate court has power to set aside a
decision of a magistrates court, on the basis that it was obtained by fraud, in

110 R v Secretary of State for the Home Department; Ex parte Al-Mehdawi [1990] 1 AC 876;
[1989] 3 All ER 843, cited by Watkins LJ in Ex parte Scally [1991] 1 QB 537 at 551; [1991]
2 All ER 619.

111 R v Bolton Justices; Ex parte Scally [1991] 1 QB 537 at 552; [1991] 2 All ER 619, citing
Orr LJ in Ex parte Albert and Maud Johnson Trust [1974] QB 24; [1973] 3 All ER 289
at 298.

112 [1990] 1 AC 876; [1989] 3 All ER 843.
113 Ex parte Scally [1991] 1 QB 537 at 554; [1991] 2 All ER 619 per Watkins LJ.
114 Ibid, at QB 553, citing his judgment in Ex parte Khanna [1986] RTR 364 at 371.
115 Ibid, at QB 555.
116 Ibid, at QB 556.
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the absence of a right of appeal, then a fortiori it must have the authority to
set aside a decision of a District Court or of a Supreme Court which has been
obtained in similar circumstances. If, in effect, such a decision was ‘no
decision at all’ then the greater the authority of the court which has been
misled the greater the evil which has been perpetrated and the greater the
necessity to declare it to be so. The principle that form must not be seen to
prevail over substance in the presence of a fraud upon the system, is obviously
of more significance where the fraud has been perpetrated upon a superior
court rather than an inferior court.

State or High Court?

The question that then arises is whether the application for review of certain
issues should be addressed to the state Supreme Court or to the High Court.
In the High Court in Heron v R,117 Kirby J spoke of the primacy of the High
Court in correcting errors. But he also spoke of the importance of the trial and
of the function of the Court of Criminal Appeal, and remarked on the value of
ensuring the availability of the consideration of questions of law and fact by
the intermediate court of appeal. He also commented on the respect for the
special experience of the judges of the Supreme Court, both at trial and in the
Court of Criminal Appeal.

It is argued here that a sensible distinction might therefore be made between
the role of the High Court in development of the policy of the law in relation
to errors and miscarriages of justice, and the implementation of those policies
by the intermediate appellate courts. In cases where fraud, deceit or manifest
error are being asserted in relation to the conduct of the criminal trial, the
court best suited to settling the factual issues and to make a determination as
to whether such vitiating factors have actually occurred is the intermediate
appellate court.

Statutory right of review

All jurisdictions in Australia have statutory procedures to allow for the
reopening of appeals in such cases.118 This includes a petition for mercy which
can be presented to the Governor, who will then refer it to ‘Her Majesty’s
Ministers’ — in effect, the Attorney-General — for advice. This power enables
the Governor to act directly through the exercise of the prerogative power of
mercy, or to refer the matter back to the Supreme Court. On a reference back

117 (2003) 197 ALR 81; [2003] HCA 17; BC200301502.
118 In South Australia, for example, it is the Criminal Law Consolidation Act 1935 s 369:

369 — References by Attorney-General
Nothing in this Part affects the prerogative of mercy but the Attorney-General, on the

consideration of any petition for the exercise of Her Majesty’s mercy having reference to the
conviction of a person on information or to the sentence passed on a person so convicted,
may, if he thinks fit, at any time, either —

(a) refer the whole case to the Full Court, and the case shall then be heard and determined
by that Court as in the case of an appeal by a person convicted; or

(b) if he desires the assistance of the judges of the Supreme Court on any point arising in
the case with a view to the determination of the petition, refer that point to those judges
for their opinion and those judges, or any three of them, shall consider the point so
referred and furnish the Attorney-General with their opinion accordingly.
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to the court, the whole case may be referred so that the matter can be
considered as if it were an appeal or, alternatively, the reference might be for
the resolution of specific questions by the court. There are potential problems,
however, with this petition process.

One such problem is that it might well be that a pardon will be insufficient.
The words of the pardon state:

Now know ye that We in consideration of some circumstances humbly represented
unto Us, are Graciously pleased to extend our Grace and Mercy unto the said
[Petitioner] and to grant him Our Free Pardon in respect of the said conviction,
thereby pardoning, remitting and releasing unto him all pains penalties and
punishments whatsoever that from the said conviction may ensue.119

In the Australian case of R v Cosgrove, it was held that a pardon when
granted is not the equivalent of an acquittal and it does not wipe out the crime
ab initio.120 It was said in R v Foster that the Shorter Oxford English
Dictionary defines a ‘pardon’ as a ‘remission, either free or conditional of the
legal consequences of crime’.121 Likewise, in Re Royal Commission on
Thomas Case, Thomas was granted a pardon in respect of the murders of
David and Jeanette Crewe. It held that a pardon clears the person from all
consequences of the offence, but does not eliminate the conviction itself. That
is, the prerogative of mercy cannot remove a conviction, but only pardon its
effects.122 In R v Foster, the court said that the only body with the statutory
power to remove a conviction is the Court of Appeal.123

Another potential problem is that any process depending upon a reference
by an Attorney-General leaves itself open to the possibility that political
considerations might influence the outcome of the referral process. It was this
very factor which influenced the setting up in the United Kingdom in 1995 of
the Criminal Cases Review Commission (CCRC) to investigate alleged
miscarriages of justice. There had, at the time, been much publicity
concerning the overturning of the convictions of those who were said to have
been involved in bombings which had taken place in the 1970s.124 In
overturning the convictions, the courts accepted that the scientific evidence
was not only in error, but that various people involved in putting the evidence
to the court either knew or ought to have known that the court was being
misled. The Runciman Royal Commission which followed made it clear that
public confidence required a system of referral back to the courts which was
not capable of being influenced by the prospect of political fallout consequent
upon decisions being overturned.125 The CCRC was set up as an independent
statutory body and now has a staff of over 100 investigators and legal advisors.

The necessity of having a body such as the CCRC can be seen in the

119 As cited in R v Foster [1985] QB 115; [1984] 2 All ER 679.
120 [1948] Tas SR 99 at 105–6 per Morris CJ.
121 [1985] QB 115 at 127; [1984] 2 All ER 679.
122 Re Royal Commission on Thomas Case (1980) 1 NZLR 602 at 620.
123 [1985] QB 115; [1984] 2 All ER 679.
124 R v Maguire [1992] QB 936; [1992] 2 All ER 433 (the ‘Guildford Four’ 1976); R v

McIlkenny [1991] 93 Crim App R 287 (the ‘Birmingham Six’ 1974); R v Ward [1993] 2 All
ER 577 (the ‘M62 coach explosion’ 1974).

125 The Royal Commission on Criminal Justice Report (1993) — The Runciman Royal
Commission, UK, Ch 11.
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number of applications made to it, and the number of cases which it processes.
As at 30 September 2006, the CCRC had received 9044 applications for the
review of cases. This had produced 341 referrals to the Court of Appeal (about
4% of the applications) and of these 291 had been heard.

The value of such a commission to the judicial system is that it provides not
only a mechanism for thoroughly investigating all aspects of cases about
which questions have arisen with regards to the verdict, but it also acts as a
useful filter to reduce the number of cases before the courts.

Its value to the community can be seen in the number of cases eventually
overturned by the courts following references back to them by the CCRC.
Since the establishment of the CCRC, almost 300 convictions have been
overturned, 50 of them were convictions for murder and three of those have
involved cases where the persons convicted had been hanged as a
consequence.126 A proposal for a judicial review system modelled on the
CCRC has been proposed for Australia.127

Conclusion

It is concluded therefore that there is nothing in the statutory provisions which
would prevent an appellate court from accepting jurisdiction where it is
asserted that there has been a miscarriage of justice because the court at trial
was misled by fraud, deceit or manifest error. The development of the case law
in the United Kingdom makes it clear that it is a duty of the appellate courts
to ensure that its processes are not misused.

When those cases are placed in the context of the recent decisions of the
High Court of Australia stating the fundamental conditions which are to be
observed for a trial to be considered a fair trial, and establishing that it is the
duty of the court to ensure that the public maintain confidence in the judicial
process, the case for a more interventionist role by the criminal appeal courts
is compelling. It is therefore important for the High Court to clarify the
principles applicable to the reconsideration of matters by the intermediate
appellate courts in accordance with the principles which have been outlined.
It is anticipated that the fuller development of this role will require the
introduction of an additional investigative body which can gain access to the
relevant people, materials and documentation to examine whether there have
been such errors or withholding of information. The case for a Criminal Cases
Review Commission in Australia, such as that which exists in the United
Kingdom, is compelling.

126 R v Bentley 1998 (Bentley was executed on 28 January 1953); R v Mattan 1998 (Mattan was
executed on 8 September 1952); R v Kelly 2003 (Kelly was executed on 28 March 1950).

127 See R N Moles, A State of Injustice, Lothian Books, 2004, p 255.
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