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The International Court of Justice as a ‘Shortcut’ to Identifying Custom 

Dr Rowan Nicholson, Flinders University, Australia 

Abstract 

A frequently used shortcut to identifying rules of customary international law is to rely on 

statements by the International Court of Justice instead of conducting a more cumbersome 

investigation of state practice and opinio iuris. The purpose of this article is to consider when 

the Court’s statements align or may come to align with customary rules and, consequently, to 

what extent this shortcut is justified. Its value is in systematically exploring ideas that 

international lawyers may already have internalised; it may also help students of the subject to 

understand why reliance is placed on judicial decisions. Often, the Court simply elucidates pre-

existing customary rules. But examples such as Factory at Chorzów, Fisheries, and 

Reservations to the Genocide Convention suggest that an additional or alternative justification 

for the shortcut may be stronger. This is the tendency of states to endorse or ‘ratify’ statements 

by the Court through subsequent practice and opinio iuris. 

Introduction 

A frequently used shortcut to identifying rules of customary international law is to rely on 

statements by the International Court of Justice. In many instances, as Alain Pellet and Daniel 

Müller have observed, ‘the Court’s pronouncement on the existence (and content) of a 

particular rule of customary law is seen as the final proof for it’.1 Less often, the Court makes 

a statement that does not include an explicit assertion about custom, but nonetheless, with the 

passage of time, that statement comes to be seen as corresponding with a customary rule.2 

1 Alain Pellet and Daniel Müller, ‘Article 38’, in Andreas Zimmermann and Christian J. Tams (eds.), The 

Statute of the International Court of Justice: A Commentary (3rd ed., 2019) 819, para. 329. 

2 E.g. Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory

Opinion, ICJ Reports 1951 p. 15, 29–30, discussed in this article pt. 4. 
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 This article will not suggest that statements by the Court create binding or authoritative law 

in their own right, whether through a doctrine of precedent or in some other way.3 On the 

contrary, the article is based on the securely orthodox premise that the only robust and rigorous 

method of identifying custom is to investigate the practice and opinio iuris of states.4 The 

relevant law is thus created by states, not by the Court. The article concerns the circumstances 

in which a statement by the Court aligns with a customary rule in the sense that the statement 

and the rule have the same substance—in the sense, in other words, that an accurate formulation 

of the rule can be found in the language used by the Court (or referred to by the Court, if the 

Court’s statement is a claim that a resolution, treaty, or other text reflects custom). The purpose 

of the article is to consider when the Court’s statements may align or may come to align with 

customary rules in that sense and, consequently, to what extent it is justifiable to rely on them 

as a shortcut instead of identifying custom by the robust and rigorous method. 

 This purpose is a modest one; many of the ideas discussed in the article will already have 

been internalised by international lawyers. But a systematic exploration of those ideas has the 

potential to provide useful confirmation and clarity. The article will begin by positioning this 

approach in the context of other work on the relationship between the Court and custom. 

 It will then discuss three scenarios in which a statement by the Court may align or come to 

align with a customary rule: where the Court elucidates a pre-existing customary rule in a 

particular way, as with Factory at Chorzów;5 where the Court resolves a disagreement about 

custom, as with Fisheries (UK v. Norway);6 and where the Court invents a new rule, as with 

Reservations to the Genocide Convention.7 In these scenarios, a statement by the Court may 

 
3 On whether international law has a doctrine of precedent, see Trendtex Trading Corporation v. Central Bank 

of Nigeria [1977] 1 QB 529, 554 (Lord Denning); Volker Röben, ‘Le précédent dans la jurisprudence de la 

Cour internationale’, 32 German Yearbook of International Law (1989) 382; Mohamed Shahabuddeen, 

Precedent in the World Court (1996); Harlan Grant Cohen, ‘Theorizing Precedent in International Law’, in 

Andrea Bianchi, Daniel Peat, and Matthew Windsor (eds.), Interpretation in International Law (2015) 268; 

Giorgio Sacerdoti, ‘The Authority of “Precedent” in International Adjudication: The Contentious Case of the 

WTO Appellate Body’s Practice’, 19 Law and Practice of International Courts and Tribunals (2020) 497. 

4 Conclusions on Identification of Customary International Law [2018] 2(2) ILC Yearbook, UN doc. A/73/10, 

conclusion 2 (and see further conclusions 4–10); North Sea Continental Shelf (Federal Republic of 

Germany/Denmark; Federal Republic of Germany/Netherlands), ICJ Reports 1969 p. 3, para. 77. 

5 Factory at Chorzów (Germany v. Poland), Jurisdiction, PCIJ Series A No. 9 (1927); Factory at Chorzów 

(Germany v. Poland), Merits, PCIJ Series A No. 17 (1928). 

6 Fisheries (UK v. Norway), ICJ Reports 1951 p. 116. 

7 Reservations, supra note 2. 
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prompt states to produce affirmative practice and opinio iuris, which can in effect ‘ratify’ the 

statement such that, even if it did not already align with custom at the time the statement was 

made, it subsequently comes into alignment with custom. These scenarios will be contrasted 

with two others: where states produce negative practice and opinio iuris, as with South West 

Africa;8 and where states do not react in either a clearly affirmative or clearly negative way. 

 It may be thought that the most obvious justification for relying on the Court’s statements 

is that the Court can be trusted to elucidate pre-existing custom correctly. But it will be seen 

that this is not the only justification. Another one—perhaps stronger—is the tendency of states 

to ‘ratify’ the Court’s statements, regardless of whether the Court gets custom correct. 

1. Approach 

Since this article emphasises that states tend to endorse statements by the Court after the event, 

the issues that it covers overlap with the issues covered by analyses of how the Court has 

historically influenced the development of international law, including customary rules.9 

 Those analyses, however, typically approach the issues from a slightly different angle. For 

example, in successive versions of a book first published in 1934, Hersch Lauterpacht analysed 

the Court’s ‘tangible contribution to the development and clarification of the rules and 

 
8 South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, ICJ Reports 1966 p. 6. 

9 E.g. Hersch Lauterpacht, The Development of International Law by the International Court (revised ed., 

1958), especially 3–25, 155–223, originally published as The Development of International Law by the 

Permanent Court of International Justice (1934); Gerald Fitzmaurice, The Law and Procedure of the 

International Court of Justice (1986); Nerina Boschiero, Tullio Scovazzi, Cesare Pitea, and Chiara Ragni 

(eds.), International Courts and the Development of International Law: Essays in Honour of Tullio Treves 

(2013); Christian J. Tams and Antonios Tzanakopoulos, ‘Barcelona Traction at 40: The ICJ as an Agent of 

Legal Development’, 23 Leiden Journal of International Law (2010) 781; Alain Pellet, ‘Shaping the Future 

of International Law: The Role of the World Court in Law-Making’, in Mahnoush H. Arsanjani and others 

(eds.), Looking to the Future: Essays on International Law in Honor of W. Michael Reisman (2011) 1065; 

Christian J. Tams and James Sloan (eds.), The Development of International Law by the International Court 

of Justice (2013); Christian J. Tams, ‘The Development of International Law by the International Court of 

Justice’, 2 Gaetano Morelli Lectures Series (2018) 63. On how the Court has influenced not only customary 

rules on points of substance but also the rules about how customary rules are identified, see Jean d’Aspremont, 

Formalism and the Sources of International Law: A Theory of the Ascertainment of Legal Rules (2011), 205–

6; Jean d’Aspremont, ‘The International Court of Justice as the Master of Sources’, in Carlos Esposito and 

Kate Partlett (eds.), The Cambridge Companion to the International Court of Justice (2021). 
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principles of international law’.10 In work originating in the 1950s, Gerald Fitzmaurice 

observed that the Court had ‘produced a considerable volume of authority on points of general 

interest to international lawyers’ and set out ‘to call attention to the existence of this body of 

statements of principle’.11 Similarly, a volume edited by Christian Tams and James Sloan 

‘proceeds from the law in force in particular areas and … retraces the extent to which existing 

regimes have been shaped by ICJ decisions’.12 This article, in contrast, does not take the 

perspective of someone who wants to understand how the Court has interpreted and fulfilled 

its functions or how international law has developed historically. It takes the essentially 

practical perspective of someone who is seeking to identify a customary rule. That person may 

be interested to know how justifiable it is to rely on a statement by the Court instead of 

conducting a robust and rigorous investigation of state practice and opinio iuris. 

 This angle of approach is potentially relevant to two groups. 

 First, there are international lawyers generally, who will be aware that the robust and 

rigorous method of identifying custom can be cumbersome. As illustrated by, for instance, the 

work of Anthony Carty, some of the most probative primary materials—diplomatic notes, 

internal legal opinions, and so on—are scattered among the archives of a great number of states 

and are often not publicly available at all.13 Moreover, if international lawyers were to discuss 

state practice and opinio iuris comprehensively every single time they made an assertion about 

the existence or content of a customary rule, whether in a scholarly work, a submission to a 

judicial body, or elsewhere, then their writings might become paralysingly laborious to draft, 

not to mention tedious to read. There are also uncertainties about how to apply the concepts of 

state practice and opinio iuris, along with doubts about whether it is even correct that these are 

the elements of custom (issues that go beyond the essentially practical purpose and orthodox 

premise of this article).14 For all these reasons, the shortcut of relying on statements by the 

 
10 Lauterpacht, Development, supra note 9, 5. 

11 Fitzmaurice, supra note 9, vol. 1, 1. 

12 Christian J. Tams and James Sloan, ‘General Introduction’, in Christian J. Tams and James Sloan (eds.), The 

Development of International Law by the International Court of Justice (2013) 4, 6. 

13 Anthony Carty, ‘Distance and Contemporaneity in Exploring the Practice of States: The British Archives in 

Relation to the 1957 Oman and Muscat Incident’, 9 Singapore Yearbook of International Law (2005) 75. 

14 Recent examples from among many works discussing these issues are Jörg Kammerhofer, ‘Uncertainty in the 

Formal Sources of International Law: Customary International Law and Some of Its Problems’, 15 European 

Journal of International Law (2004) 523; James Crawford, ‘Chance, Order, Change: The Course of 

International Law’, 365 Recueil des cours (2013) 9, ch. 2; Curtis A. Bradley, Custom’s Future (2016); 
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Court is appealing to international lawyers. Even if they have already internalised a justification 

for the shortcut, there may be value in having that justification confirmed and clarified. 

 Second, there are students of international law who may be puzzled by the manner in which 

the subject is taught. One of the first things they are usually told is that ‘[j]udicial decisions are 

not strictly a formal source’ of international law (with certain qualifications).15 But once this 

point has been made, their lecturers often proceed to teach the subject with heavy reliance on 

judicial decisions, especially those of the Court and frequently as a shortcut to identifying 

customary rules. This article will offer a partial explanation of that heavy reliance. 

 Despite its slightly different angle of approach, the article has much in common with 

analyses of how the Court has influenced custom. It will draw from the same stock of usefully 

illustrative statements by the Court that may be familiar from those analyses. It will also draw 

on the observation, made for example by Tams together with Antonios Tzanakopoulos, that 

the distinction between ratio decidendi (the reason for deciding) and obiter dicta (other 

remarks) ‘is of little relevance when assessing the impact of a given judicial pronouncement’.16 

Just as the distinction has little relevance to whether the Court influences custom, it has little 

bearing on whether a statement by the Court aligns with custom in the relevant sense; at least 

one of the statements that will be discussed, from Barcelona Traction, is very firmly obiter.17 

Equally irrelevant—given that this article is not concerned with whether a statement is binding 

in its own right, but simply with whether it aligns with custom—is the distinction between a 

 
chapters in Jean d’Aspremont and Samantha Besson (eds.), The Oxford Handbook of the Sources of 

International Law (2017); Hugh Thirlway, The Sources of International Law (2nd ed., 2019), ch. 3; Monica 

Hakimi, ‘Making Sense of Customary International Law’, 118 Michigan Law Review (2020) 1487. 

15 James Crawford, Brownlie’s Principles of Public International Law (9th ed., 2019), 35. The same textbook 

defines formal sources as ‘methods for the creation of rules of general application which are legally binding 

on their addressees’: 18. Custom—unlike judicial decisions (and, indeed, treaties)—meets this definition. 

16 Tams and Tzanakopoulos, supra note 9, 791–4, 796–7. Compare Christian J. Tams and James Sloan, ‘The 

ICJ as a “Law-Formative Agency”: Summary and synthesis’, in Christian J. Tams and James Sloan (eds.), 

The Development of International Law by the International Court of Justice (2013) 377, 389–90. But contrast 

e.g. Robert Jennings, ‘The Judiciary, International and National, and the Development of International Law’, 

45 International and Comparative Law Quarterly (1996) 1, 12, in which Jennings, soon after retiring as judge 

and president of the Court, argued that the distinction ‘is applicable to international judgments’. 

17 Barcelona Traction, Light and Power Company, Limited (New Application: 1962) (Belgium v. Spain), Second 

Phase, ICJ Reports 1970 p. 3, paras. 33–4, discussed in this article pt. 5. 
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decision that is binding on the parties and a non-binding advisory opinion.18 When reference is 

made to a ‘statement’ by the Court, it may thus be ratio or obiter, binding or advisory. 

 A final point about the approach of this article is of a similar nature. The term ‘the Court’ 

will be used to refer not only to the International Court of Justice but also to its predecessor 

that existed from 1920 to 1946, the Permanent Court of International Justice. Commentators 

such as Shabtai Rosenne have noted that ‘from the functional, as opposed to the organizational, 

point of view’ there is continuity ‘and even identification’ between the two bodies.19 

2. The Court elucidates a pre-existing customary rule 

According to the orthodox view of the sources of international law, as reflected in the Statute 

of the Court, ‘judicial decisions’ such as those of the Court are a ‘subsidiary means for the 

determination of rules of law’.20 The intention of the international lawyers who drafted this 

phrase in 1920 was that judicial decisions were ‘supposed to elucidate’ rules of law, ‘not to 

create them’.21 Saying that the Court elucidates rules can mean, in the context of customary 

rules, that it investigates state practice and opinio iuris and then presents its conclusions about 

pre-existing customary rules in a statement in a decision. International lawyers may rely on the 

Court’s statement for reasons of efficiency and deference—in order, that is, to avoid having to 

repeat a cumbersome task that someone trustworthy has already performed. This is the simplest 

scenario in which a statement by the Court may align or may come to align with a customary 

rule and the most obvious justification for relying on it as a way to identify custom. 

 
18 On binding decisions, see Charter of the United Nations (26 June 1945), art. 94(1); Statute of the International 

Court of Justice (26 June 1945), art. 59; LaGrand (Germany v. US), ICJ Reports 2001, p. 466, paras. 92–109. 

On the non-bindingness of advisory opinions, see Interpretation of the Peace Treaties with Bulgaria, Hungary 

and Romania, Advisory Opinion, ICJ Reports 1950, p. 65, 71. On their nonetheless ‘authoritative nature’, see 

Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian Ocean 

(Mauritius/Maldives), Preliminary Objections, ITLOS Reports 2020–2021, paras. 202–5. 

19 Shabtai Rosenne, The Law and Practice of the International Court 1920–2005 (2006), vol. 1, 73. 

20 Statute of the Permanent Court of International Justice (16 December 1920) 6 LNTS 389, art. 38(4); ICJ 

Statute, supra note 18, art. 38(1)(d). Compare ILC Conclusions, supra note 4, conclusion 13. 

21 Pellet and Müller, supra note 1, para. 305. Compare ILC Conclusions, supra note 4, commentary to 

conclusion 13, para 2. 
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 Often, however, it is more complex, especially with older or frequently cited decisions. It 

can be difficult or impossible to separate the Court’s role in merely elucidating pre-existing 

customary rules from how the Court shapes the content of those rules over time. 

 An illustration of this is Factory at Chorzów, in which Germany claimed reparation from 

Poland for certain conduct towards two German companies.22 In 1927, in a decision on 

jurisdiction, the Permanent Court of International Justice held that it ‘is a principle of 

international law that the breach of an engagement involves an obligation to make reparation 

in an adequate form’.23 It elaborated on this in its final judgment: the ‘essential principle 

contained in the actual notion of an illegal act … is that reparation must, as far as possible, 

wipe out all the consequences of the illegal act and reestablish the situation which would, in all 

probability, have existed if that act had not been committed’.24 The formulation of this rule 

about reparation from Chorzów has become the ‘classic general statement of the consequences 

of an internationally wrongful act’.25 Chester Brown comments that Chorzów ‘must be among 

the most frequently cited judgments to have emanated from an international court’.26 It is cited, 

among other places, in later decisions by the Court or other judicial bodies.27 

 A possible explanation is the one mentioned already: that Chorzów elucidates a pre-existing 

customary rule and that citing it is simply a way to avoid repeating the cumbersome task of 

investigating state practice and opinio iuris. In favour of this explanation is the evidence that, 

long before Chorzów, the rule was already considered to be custom.28 Formulations of it were 

 
22 For background, see Chester Brown, ‘Factory at Chorzów (Germany v. Poland) (1927–28)’, in Cameron 

Miles and Eirik Bjorge (eds.), Landmark Cases in Public International Law (2017) 61, 64–77. 

23 Chorzów, Jurisdiction, supra note 5, 21. 

24 Chorzów, Merits, supra note 5, 47. 

25 James Crawford, State Responsibility: The General Part (2013), 480. 

26 Brown, supra note 22, 61. 

27 E.g. Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), ICJ Reports 2002 p. 

3, para. 76; Application of the Convention on the Prevention and Punishment of the Crime of Genocide 

(Bosnia and Herzegovina v. Serbia and Montenegro), ICJ Reports 2007 p. 43, para. 460. An example from a 

different body is Eritrea’s Damages Claims (Eritrea–Ethiopia Claims Commission) (2009) 26 UNRIAA 505, 

para. 24. 

28 The Court actually went slightly further than this by suggesting that it was ‘a principle of international law, 

and even a general conception of law’: at Chorzów, Merits, supra note 5, 29. On general principles of law, 

see ICJ Statute, supra note 18, art. 38(1)(c); Thirlway, supra note 14, ch. 4. But what matters for present 

purposes is the customary rule about reparation, not any parallel general principle of law that may exist. 
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given by Hugo Grotius in the seventeenth century and Emer de Vattel in the eighteenth.29 Clyde 

Eagleton discussed it in a book published around the same time as Chorzów and cited multiple 

earlier judicial decisions, such as the 1923 opinion of the US–German mixed claims 

commission in The Lusitania that ‘for every … injury the law gives a remedy’.30  

 But consider two things. 

 First, although the judges in Chorzów may have conducted an investigation of state practice 

and opinio iuris outside the text, no such investigation is actually manifest in the decisions. In 

the jurisdiction decision, they provide nothing to support the rule about reparation.31 In the final 

judgment, they observe that the rule ‘seems to be established by international practice and in 

particular by the decisions of arbitral tribunals’, but they give no examples of that ‘international 

practice’.32 Thus, even if the statements in Chorzów align with a pre-existing customary rule, 

they are more in the nature of assertions than robust and rigorous elucidations. This is not an 

isolated occurrence. On other occasions, the Court has similarly made ‘an assertion, supported 

by no—or no adequate—reasoning, that something is or is not (customary) law’.33 

 Second, in the decades since Chorzów, its formulation of the rule about reparation has been 

adopted not only by lawyers and judges but also, more significantly, by states. When reparation 

is at issue before the Court, states cite it in their pleadings. They often speak as if the case alone 

is sufficient authority without also citing state practice and opinio iuris. In 1980 in Diplomatic 

and Consular Staff, the United States, quoting Chorzów, said that the ‘Court’s jurisprudence 

establishes that “the breach of an engagement involves an obligation to make reparation in an 

adequate form …”’.34 In 1998 in Genocide (Bosnia v. Yugoslavia), Bosnia remarked that the 

principle that ‘the breach of an engagement involves an obligation to make reparation in an 

 
29 Hugo Grotius, The Rights of War and Peace (first published 1625, Richard Tuck ed., 2005), pt. II.XVII.X; 

Emer de Vattel, The Law of Nations (first published 1758, Béla Kapossy and Richard Whatmore eds., 2008), 

pt. II.51. 

30 Clyde Eagleton, The Responsibility of States in International Law (1928), 18; The Lusitania (1923) 7 

UNRIAA 32, 35, 39. 

31 Chorzów, Jurisdiction, supra note 5, 21. 

32 Chorzów, Merits, supra note 5, 47. 

33 Maurice Mendelson, ‘The International Court of Justice and the Sources of International Law’, in Vaughan 

Lowe and Malgosia Fitzmaurice (eds.), Fifty Years of the International Court of Justice: Essays in Honour 

of Sir Robert Jennings (1996) 63, 68 

34 Memorial of the US (11 January 1980) ICJ Pleadings: US Diplomatic and Consular Staff in Tehran (US v. 

Iran), 188, quoting Chorzów, Jurisdiction, supra note 5, 21. 
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adequate form’ was ‘established by’ the Court.35 In 1999 in LaGrand, Germany observed that 

the formulation from Chorzów ‘is still regarded as an expression of customary international 

law on the matter, as evidenced … by the jurisprudence of the present Court’.36 Other examples 

include pleadings by Hungary,37 Mexico,38 France and Jordan,39 and Guinea.40 

 The significance of this is that the positions that states take in pleadings may be attributable 

to those states for the purpose of opinio iuris. Opinio iuris is often described as a ‘belief’ held 

by states: in the phrase used by the Court, ‘a belief that [a particular state practice] is rendered 

obligatory by the existence of a rule of law requiring it’.41 Pleadings are typically drafted by 

lawyers, who may make assertions about international law purely for tactical or instrumental 

reasons, without holding a psychological belief that those assertions are correct.42 But the 

opinio iuris of states is not necessarily a belief of that psychological kind. As Maurice 

Mendelson puts it, ‘States, being abstractions or institutions, do not have minds of their own’, 

with the result that we cannot know what they think in a psychological sense ‘but only what 

they say they think’.43 Opinio iuris is therefore ‘more a question of the positions taken by the 

organs of States about international law, in their internal processes and in their interaction with 

other States’.44 That can include positions taken in pleadings. This is consistent with the view 

expressed by the International Law Commission (the ILC). Its Conclusions on Identification 

 
35 Reply of Bosnia and Herzegovina (23 April 1998) ICJ Pleadings: Application of the Convention on the 

Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia), 868. 

36 Memorial of Germany (16 September 1999) ICJ Pleadings: LaGrand (Germany v. US), para. 6.18. 

37 Memorial of Hungary (2 May 1994) ICJ Pleadings: Gabčíkovo-Nagymaros Project (Hungary/Slovakia), 254–

5. 

38 Memorial of Mexico (20 June 2003) ICJ Pleadings: Avena and Other Mexican Nationals (Mexico v. US), 

147–8. 

39 Written Statement of France (30 January 2004) ICJ Pleadings: Legal Consequences of the Construction of a 

Wall in the Occupied Palestinian Territory, Advisory Opinion, 15–16; Written Statement of Jordan (30 

January 2004), 148. See also Written Statement of Palestine (30 January 2004), 282–4. 

40 Memorial of Guinea (6 December 2011) ICJ Pleadings: Ahmadou Sadio Diallo (Guinea v. Democratic 

Republic of the Congo), 3 notes 5–6. 

41 North Sea, supra note 4, para. 77. 

42 See further this article pt. 6. 

43 Maurice Mendelson, ‘The Subjective Element in Customary International Law’, 66 British Yearbook of 

International Law (1995) 177, 195, citing earlier observations to a similar effect by, among others, Michel 

Virally, ‘The Sources of International Law’, in Max Sørensen (ed.), Manual of Public International Law 

(1968) 116, 133–4. See also Carty, supra note 13, especially 76. 

44 Mendelson, ‘The Subjective Element’, supra note 43, 195–6. 
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of Customary International Law assert that the ‘[f]orms of evidence of acceptance as law 

(opinio juris) include … public statements made on behalf of States’.45 In the commentary to 

the Conclusions, the ILC explains that ‘such statements could be made, for example, … as 

assertions in written or oral pleadings before courts and tribunals’.46 

 On this understanding, the process exemplified by Chorzów can be seen as a sort of positive 

feedback loop. To begin with, a rule is already part of custom but tends to be expressed in 

nebulous terms or multiple formulations, none of which has priority over the others, such as 

the formulations from Grotius, Vattel, and The Lusitania.47 Next, the Court formulates the rule 

in a particular way. States then endorse that formulation in their practice and opinio iuris, 

including by asserting in pleadings that it is customary international law. International lawyers 

are now justified in relying on the Court’s formulation, not only on the original ground that the 

Court was elucidating pre-existing custom, but also on the additional ground that states have 

subsequently endorsed it. With a case like Chorzów—in which the Court, in elucidating the 

rule, presents little or no actual assessment of state practice and opinio iuris—this additional 

ground for relying on it may be at least as attractive as the original ground. Lawyers may find 

it easier to satisfy themselves that states have subsequently endorsed the Court’s formulation 

than to satisfy themselves that the Court correctly elucidated a pre-existing rule. States, too, 

now have an additional ground for relying on the Court and might continue to sustain the 

feedback loop by producing further practice and opinio iuris to support the rule. 

 These two grounds for relying on a statement by the Court are hinted at in the commentary 

to the ILC Conclusions. The ILC lists a number of considerations that affect the ‘value’ of a 

judicial decision ‘for determining the existence or otherwise of rules of customary international 

law’.48 One consideration is ‘the quality of the reasoning’,49 which accords with the idea that a 

statement by the Court will align with custom insofar as the Court elucidated a pre-existing 

customary rule. Another consideration is ‘the reception of the decision, in particular by States 

and in subsequent case law’,50 which (insofar as it relates to reception by states) accords with 

the idea that this alignment may be reinforced or may become even closer if the Court’s 

formulation of a rule is subsequently endorsed in state practice and opinio iuris. 

 
45 ILC Conclusions, supra note 4, conclusion 10(2). 

46 Ibid., commentary to conclusion 10, para. 4. 

47 For citations, see supra notes 29, 30. 

48 ILC Conclusions, supra note 4, commentary to conclusion 13, para. 3. 

49 Ibid. 

50 Ibid. 
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 A further factor that may be mentioned here is the intermediary role played by the ILC 

itself, in pursuit of its aims of both codifying and promoting the ‘progressive development’ of 

custom.51 Tams observes that there is a ‘harmonious “partnership” between the ICJ and the 

ILC’ in that ‘ICJ decisions have drawn on, and confirmed, views of the ILC, which in turn has 

been able to refer to the Court’s jurisprudence in support of its own views’.52 This partnership 

can stimulate relevant practice and opinio iuris in two ways. First, the ILC invites states to 

comment on draft provisions, and states may use that opportunity to offer views about 

statements by the Court.53 In 1998, for example, Germany and the United States referred to 

Chorzów in comments on an ILC draft.54 Second, the ILC itself may be influenced by the Court. 

Its Articles on Responsibility of States adopts a different formulation from Chorzów: a 

‘responsible State is under an obligation to make full reparation for the injury caused by the 

internationally wrongful act’.55 But the ILC clarifies in the commentary to this provision, which 

begins with a long quotation from Chorzów and cites it repeatedly, that the obligation ‘is to 

make “full reparation” in the Factory at Chorzów sense’.56 When states endorse ILC provisions 

such as this through practice and opinio iuris, they may indirectly endorse earlier statements 

by the Court, further contributing to the alignment between those statements and custom. 

3. The Court resolves a disagreement about custom 

The Court remarked in South West Africa (a case that will feature later in this article) that it ‘is 

not a legislative body’ and that its duty is merely ‘to apply the law as it finds it, not to make 

it’.57 But as observed by Lauterpacht, among others, the Court has occasionally engaged in 

‘judicial legislation’—even if, as ‘a judicial tribunal concerned fundamentally with the 

 
51 Statute of the International Law Commission, annex to GA res. 174 (II) (21 November 1947), art. 1(1). See 

also UN Charter, supra note 18, art. 13(1)(a). 

52 Tams and Sloan, ‘The ICJ’, supra note 16, 386. 

53 ILC Statute, supra note 51, arts. 16(h), 21(2). 

54 State Responsibility: Comments and Observations Received from Governments [1998] 2(2) ILC Yearbook 

81, 102, 120, 147, 148. 

55 Articles on Responsibility of States for Internationally Wrongful Acts [2001] 2(2) ILC Yearbook 26, art. 

31(1). See also art. 35. 

56 Ibid., commentary to art. 31, para. 3. 

57 South West Africa, Second Phase, supra note 8, para. 89. Compare Legality of the Threat or Use of Nuclear 

Weapons, Advisory Opinion Requested by the General Assembly, ICJ Reports 1996 p. 226, para. 18. 



12 

 

application of existing law’, it is ‘able to engage in judicial legislation only within a limited 

compass’.58 One scenario in which the Court appears to go beyond applying pre-existing law 

is where it resolves a disagreement about the existence or content of a customary rule. This 

scenario is exemplified by Fisheries (UK v. Norway), which Lauterpacht classified as a case in 

which the International Court of Justice ‘on the assumption that there was no generally 

accepted rule of international law … laid down principles governing the matter’.59 

 Fisheries concerned the law about a state’s territorial sea, which can extend out a certain 

distance (today 12 nautical miles) from baselines drawn along the coast.60 In its decision in 

1951, the Court had to determine how baselines could be drawn along a coast that is ‘bordered 

by an archipelago’ or ‘deeply indented and cut into’, as with Norway’s narrow fjords.61 This 

was the topic of the disagreement about the existence or content of a customary rule. 

 On the one hand, the United Kingdom insisted on a prescriptive customary rule: baselines 

had to follow the line of the coast, subject to exceptions that were not applicable here—notably, 

one enabling straight lines to be drawn across bays.62 Humphrey Waldock, who was on the 

British legal team, later summed up the evidence for this. Among other things, 

[t]he United Kingdom’s formulation of the customary rule … is found in the 

decrees of many states and in international Conventions. It was unhesitatingly 

accepted by the League of Nations Committee of Experts in their first report 

issued in 1926 before obtaining the views of governments and again in their 

second report … after considering the replies of governments.63 

Waldock concluded that the prescriptive rule had ‘as much authority in state practice and in 

juristic opinion as any customary rule that has ever been canvassed before an international 

 
58 Lauterpacht, Development, supra note 9, 156. For his systematic discussion of the Court’s methods of 

‘judicial legislation’, see 155–223. Compare Shahabuddeen, supra note 3, 90; Pellet, ‘Shaping the Future’, 

supra note 9, 1074–5. 

59 Lauterpacht, Development, supra note 9, 156, 190–2. 

60 The latest of several formulations of the rule is United Nations Convention on the Law of the Sea (10 

December 1982) 1833 UNTS 3, art. 3. 

61 Fisheries, supra note 6, 128–9. 

62 See the summary of the pleadings in Jens Evensen, ‘The Anglo-Norwegian Fisheries Case and Its Legal 

Consequences’, 46 American Journal of International Law (1952) 609, 611–18. 

63 Humphrey Waldock, ‘The Anglo-Norwegian Fisheries Case’, 28 British Yearbook of International Law 

(1951) 114, 131 (footnotes omitted). 
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tribunal’.64 Judge McNair, in his dissent in Fisheries, accepted that the prescriptive rule was 

supported by ‘an overwhelming consensus of opinion amongst maritime States’.65 

 On the other hand, Norway argued that the customary rule concerning the territorial sea 

was permissive: there was nothing to prevent states from drawing straight baselines, whether 

across bays or along a complicated coast like Norway’s, even if few did so.66 This ‘straight 

base-lines method’, as described by the Court, ‘consists of selecting appropriate points on the 

low-water mark and drawing straight lines between them’.67 There was some state practice and 

opinio iuris for this permissive rule, too. Norway’s own use of straight baselines had roots in 

the nineteenth century.68 Kai Trümpler cites a few other examples predating Fisheries, though 

he comments that ‘it does not seem that many other States followed the practice’.69 

 The Court endorsed the permissive straight baselines rule in the circumstances of the 

Norwegian coast.70 Lauterpacht thought this might create ‘the impression of a daring piece of 

judicial legislation’ (suggesting that, contrary to the decision, the prescriptive rule was correct 

under pre-existing custom); he wondered, alternatively, whether the decision might simply 

mean ‘that in view of the absence of general agreement on the subject of base-lines their 

selection is in the first instance within the province of the littoral state’, subject to some legal 

control (suggesting that the permissive rule was correct by default).71 The pertinent features of 

this example are therefore as follows. Two alternative rules, each with at least some support in 

state practice and opinio iuris, were competing to be part of custom. In adopting one rule and 

rejecting the other, the Court made a statement that was not unambiguously in accordance with 

a pre-existing customary rule. It went further than formulating a pre-existing customary rule in 

a particular way; it resolved a competition between two potential customary rules. 

 
64 Ibid., 137. 

65 Fisheries, supra note 6, 161. 

66 The approach in Norway’s written pleadings was even more permissive: Waldock, supra note 63, 128. 

67 Fisheries, supra note 6, 129–30. 

68 Evensen, supra note 62, 610, 614. 

69 Kai Trümpler, ‘Article 7’, in Alexander Proelss and others (eds.), United Nations Convention on the Law of 

the Sea: A Commentary (2017) 65, 67. See also D. P. O’Connell, The International Law of the Sea (1982) 

vol. 1, 199–202. Compare Fisheries, supra note 6, 130. 

70 Fisheries, supra note 6, 128–9. The persistent objector rule was also relevant to the decision, but it was not 

relevant to the question of whether straight baselines were permissible as such; its relevance was that Norway 

had ‘always opposed’ putting a limit of 10 nautical miles on straight baselines: 131. 

71 Hersch Lauterpacht, ‘Freedom of the Seas: Implications of the Norwegian Fisheries Case’ (8 January 1952) 

The Times 7. 
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 How successful was the Court in doing this? 

 Michael Reisman and Gayl Westerman remark that ‘[f]ew judgments of the International 

Court have been so clearly and directly responsible for a major change in international law’.72 

There is a direct link from Fisheries to work done by the ILC in preparation for treaties that 

codified the law of the sea. In 1952, the year after the decision, the ILC special rapporteur 

‘copied the essence of the Court’s language and included straight baselines’ in his first draft.73 

Following some debate, the rule was given an initial treaty form in 1958.74 Today, article 7(1) 

of the United Nations Convention on the Law of the Sea (UNCLOS) permits straight baselines 

‘where the coastline is deeply indented and cut into, or if there is a fringe of islands along the 

coast in its immediate vicinity’.75 This echoes Fisheries and even copies some of its exact 

words.76 

 Although this is a treaty rule, that does not preclude the existence of a customary rule to 

the same effect. As the Court has observed, ‘one of the recognized methods by which new rules 

of customary international law may be formed’ is for a treaty rule to pass ‘into the general 

corpus of international law’ and ‘become binding even for countries which have never … 

become parties’.77 There is evidence that article 7(1) on straight baselines is custom. In 2018, 

a committee of the International Law Association surveyed state practice.78 It found that ‘of 

 
72 W. Michael Reisman and Gayl S. Westerman, Straight Baselines in International Maritime Boundary 

Delimitation (1992), 37. 

73 Trümpler, supra note 69, 69, referring to J. P. A. François, Report on Régime of the Territorial Sea [1952] 2 

ILC Yearbook 25, 32–4. 

74 Convention on the Territorial Sea and the Contiguous Zone (29 April 1958) 516 UNTS 205, art. 4. 

75 UNCLOS, supra note 60, art. 7(1). 

76 Tullio Scovazzi, ‘Baselines’ (last updated 2007), in Max Planck Encyclopedia of Public International Law 

<http://opil.ouplaw.com/home/epil> para. 19. 

77 North Sea, supra note 4, para. 71. See further paras. 70–81. This case is often cited for its broader discussion 

of three scenarios in which a treaty and a customary rule may exist in parallel. These are loosely analogous 

to the three scenarios discussed in this article in which the Court’s statements may align or come to align with 

custom. In the first, a treaty codifies pre-existing customary rule (loosely analogous to the Chorzów scenario, 

in which the Court elucidates pre-existing custom). In the second, a treaty helps to crystallize a customary 

rule (loosely analogous to the Fisheries scenario, in which the Court resolves a disagreement about custom). 

In the third, a new customary rule eventually emerges under the influence of a treaty (loosely analogous to 

the Reservations scenario, in which the Court invents a new rule that states then adopt). 

78 Coalter G. Lathrop, J. Ashley Roach, and Donald R. Rothwell (eds.), Baselines under the International Law 

of the Sea: Reports of the International Law Association Committee on Baselines under the International Law 

of the Sea (2019), 66–82, 126–53. 
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the 150 coastal States, 90 (including their nine dependencies) had drawn straight baselines 

along portions of their coasts’ and the United States had explicitly accepted that article 7(1) 

reflects custom.79 There were some ‘variations in state practice’, but these had sometimes 

aroused protests from other states and did not clearly point to a different rule.80 The committee 

concluded that article 7(1) reflects custom and characterized this as ‘doubtless’.81 

 This is more radical than the Chorzów scenario in that custom was propelled in a certain 

direction—in which it was not clearly heading before Fisheries—rather than just being given 

a particular formulation. To an even greater extent, the ILC functioned as an intermediary. 

 Something that Fisheries has in common with Chorzów is that, today, the Court’s statement 

is relied upon as a shortcut to identifying the customary rule. For example, J. Ashley Roach, 

who was also the chair of the International Law Association committee, has attempted to 

summarize which provisions of UNCLOS are now custom.82 Explaining that evidence can be 

found in decisions such as the Court’s, he lists article 7(1) among the provisions that reflect 

custom and cites Fisheries as sole authority.83 Is this use of the shortcut justified? It obscures 

the chronology of developments. The permissive straight baselines rule was not unambiguously 

custom before Fisheries; that changed only because the Court’s view was subsequently 

endorsed—one might say ‘ratified’—by state practice and opinio iuris. On that basis, however, 

the Court’s statement in Fisheries has come into alignment with custom, such that the shortcut 

of relying on that statement to identify the customary rule has now become justifiable. 

4. The Court invents a new rule that states then adopt 

The Chorzów rule was pre-existing custom; the Fisheries rule was not unambiguously custom 

but had some support in state practice and opinio iuris. The next rule to be considered was new 

when the Court articulated it in 1951 in Reservations to the Genocide Convention. It shows 

how a statement by the Court can come to align with custom even in that scenario. 

 
79 Ibid., 71–2. 

80 Ibid., 76–7. 

81 Ibid., 80. 

82 J. Ashley Roach, ‘Today’s Customary International Law of the Sea’, 45 Ocean Development and 

International Law (2014) 239, 239. 

83 Ibid., 242. 
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 A reservation to a treaty is a unilateral statement by which a state ‘purports to exclude or 

to modify the legal effect of certain provisions of the treaty in their application to that State’.84 

In Reservations, the Court was asked whether a state that made a reservation to the Genocide 

Convention85 could ‘be regarded as being a party to the Convention while still maintaining its 

reservation if the reservation is objected to by one or more of the parties to the Convention but 

not by others’.86 As the Court acknowledged, the traditional rule was that ‘no reservation was 

valid unless it was accepted by all the contracting parties without exception’.87 A more flexible 

approach was followed by members of the Pan-American Union (now the Organization of 

American States): a treaty did not operate between a state making a reservation and any parties 

that objected; but the treaty did operate, as modified by the reservation, between the state 

making it and any parties that accepted it.88 But this depended ‘on the prior agreement of the 

contracting parties’; it did not displace the traditional rule as the default position.89 

 The Court did not take either of these established approaches. It held that a state may make 

a reservation to the Genocide Convention only if the reservation is ‘compatible with the object 

and purpose of the Convention’.90 The treaty then operates between that state and a party that 

‘accepts the reservation as being compatible with the object and purpose’ but not a party that 

‘objects to a reservation which it considers to be incompatible with the object and purpose’.91 

This departs from the traditional rule by abandoning the need for unanimity; it also differs from 

both of the established approaches by imposing a requirement of compatibility with the object 

and purpose of the treaty.92 The Court saw it as a sort of middle path.93 

 Two factors militated against treating this as a customary rule. 

 
84 Vienna Convention on the Law of Treaties (23 May 1969) 1155 UNTS 331, art. 2(1)(d). 

85 Convention on the Prevention and Punishment of the Crime of Genocide (9 December 1948) 78 UNTS 277. 

86 GA res. 478 (V) (16 November 1950, Reservations to Multilateral Conventions). 

87 Reservations, supra note 2, 21. 

88 See Depository Practice in Relation to Reservations: Report of the Secretary-General [1965] 2 ILC Yearbook 

74, 78–82. 

89 Reservations, supra note 2, 37 (Guerrero, McNair, Read, Hsu Mo dissenting). 

90 Ibid., 29. 

91 Ibid., 29–30. 

92 There is, however, ‘no doubt that the pan-American system was present in the minds of the ICJ judges’: Alain 

Pellet, ‘Article 19: 1969 Vienna Convention’, in Olivier Corten and Pierre Klein (eds.), The Vienna 

Conventions on the Law of Treaties: A Commentary (2011) vol. 1, 405, para. 7. 

93 Reservations, supra note 2, 24. 
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 First, the Court cited no state practice or opinio iuris for the object and purpose requirement. 

Some of the dissenting judges complained that it was proposing ‘a new rule for which we can 

find no legal basis’.94 Catherine Redgwell writes that this critical view ‘was widely shared in 

contemporaneous literature’.95 Lauterpacht described it as ‘a judicial attempt to lay down a new 

legal regime in the face of what the Court considered to be the absence of a binding customary 

rule’, a decision that ‘may properly be regarded as an instance of judicial legislation’.96 

 Second, the Court did not explicitly frame its approach as a customary rule at all. It 

explained that it was seeking answers ‘in the rules of law relating to the effect to be given to 

the intention of the parties to multilateral conventions’.97 Accordingly, the Court referred to 

the implied ‘intention of the General Assembly and of the States which adopted it that as many 

States as possible should participate’.98 Its approach might thus have been understood as an 

interpretation of a specific treaty, albeit using a novel approach, rather than an assertion about 

custom. For many years, the ILC resisted the idea that Reservations had wider applicability.99 

It told the General Assembly that ‘the criterion of the compatibility of a reservation with the 

object and purpose of a multilateral convention, applied by the [Court] to the Convention on 

Genocide, is not suitable for application to multilateral conventions in general’.100 

 Yet the Reservations approach eventually was accepted as custom. The ILC had ‘a change 

of heart’.101 The outcome of its work was article 19 of the Vienna Convention on the Law of 

Treaties, which codifies the object and purpose requirement, along with two further articles on 

objections.102 This is only the default approach; states may agree on a different one.103 But this 

default treaty rule is also the default customary rule. As Mark Villiger explains: 

 
94 Ibid., 41, 44 (Guerrero, McNair, Read, Hsu Mo dissenting). 

95 Catherine Redgwell, ‘Universality or Integrity? Some Reflections on Reservations to General Multilateral 

Treaties’, 64 British Yearbook of International Law (1993) 247, 251–2. 

96 Lauterpacht, Development, supra note 9, 189. 

97 Reservations, supra note 2, 20. 

98 Ibid., 22–4. 

99 Mark E. Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties (2009), 264–5; 

Redgwell, supra note 95, 252–3. 

100 Report of the ILC to the General Assembly [1951] 2 ILC Yearbook 123, 128. 

101 Redgwell, supra note 95, 253. 

102 VCLT, supra note 84, arts. 19–21. 

103 Ibid., art. 19(a), (b) and the references to when a treaty otherwise provides in art 20. Compare Reservations, 

supra note 2, 26: the effects ‘depend upon the particular circumstances’. 
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When … the ILC took up the topic in 1962, the rules proposed by the Court 

were most likely innovatory. However, in view of the large majorities with 

which States adopted the various provisions in Vienna in 1968/1969, it appears 

that Articles 19–23 then started crystallising into customary law.104 

Pellet agrees that these provisions were initially innovatory but that their ‘customary status … 

is today mostly indisputable’; states ‘largely … conform to these provisions, whether or not 

they ratified the Convention, and even if, like France, they did not sign it’.105 

 One difference from Fisheries is speed. Both decisions were delivered in 1951, but whereas 

the Fisheries rule was given treaty form as early as 1958, the Reservations rule was not given 

treaty form until 1969. If these rules did not crystallize into custom until after that, then 

probably the Reservations rule took much longer to crystallize. Another difference is that the 

scenario exemplified by Reservations is even more radical than the Fisheries scenario (which 

it was noted earlier is, in turn, more radical than the Chorzów scenario). In Reservations, there 

was no prior state practice and opinio iuris. Once again, however, despite this radicalness, the 

Court’s statement was ‘ratified’ by affirmative state practice and opinio iuris, with the ILC 

playing the familiar intermediary role, such that it has come to align with custom. 

5. States produce negative practice and opinio iuris 

In each of the previous scenarios, states subsequently endorsed a statement by the Court. The 

opposite scenario is where states subsequently produce negative practice and opinio iuris. 

 This may happen over time in a banal way. The classic example of this is SS Lotus from 

1927. The Permanent Court of International Justice held that, in the case of a collision on the 

high seas between two ships flying different flags, there was no rule saying that a state had 

exclusive criminal jurisdiction over a person in the service of the ship flying that state’s flag; 

the other state could prosecute too.106 This statement by the Court ‘produced alarm among 

seafarers’ and ‘a long campaign’.107 In a 1952 treaty and later in UNCLOS, states agreed that 

the flag state (plus, in the UNCLOS version, the state of the person’s nationality) did have 

 
104 Villiger, supra note 99, 325. 

105 Pellet, ‘Article 19’, supra note 92, paras. 55, 59. 

106 SS Lotus (France v. Turkey), PCIJ Series A No. 10 (1927), 30–1. 

107 Peter Malanczuk, Akehurst’s Modern Introduction to International Law (7th ed., 1997), 190. 
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exclusive jurisdiction.108 Douglas Guilfoyle suggests that this revised rule has now entered 

customary international law.109 The Court’s statement in Lotus thus does not align with custom 

for the simple reason that it has gone out of date as custom has evolved over time. 

 This banal possibility might be placed on a continuum with the next possibility that is about 

to be discussed; they cannot be rigidly distinguished. But this next possibility is the extreme 

case: where the negative reaction of states is so immediate and vociferous as to raise doubts 

about a statement by the Court from almost the moment the statement is made. 

 This extreme is illustrated by South West Africa. Under a mandate from the League of 

Nations, the former German colony of South West Africa (now Namibia) was administered by 

South Africa, which had extended its apartheid system into the territory.110 Two members of 

the by-then-defunct League, Ethiopia and Liberia, accused South Africa of breaching the 

mandate.111 In 1966, the International Court of Justice said that the key question was whether 

‘any legal right or interest (which is a different thing from a political interest) was vested in the 

members of the League … individually and each in its own separate right to call for the carrying 

out of the mandates’.112 The judges were evenly divided. By the president’s casting vote, the 

Court held that ‘the equivalent of an “actio popularis”, or right resident in any member of a 

community to take legal action in vindication of a public interest … is not known to 

international law’, and it declined to adjudicate on South Africa’s conduct.113 

 R. P. Anand recounts how states reacted to this decision: 

It was variously described as incredible, regrettable, ‘scandalous’ [by Guinea], 

‘opaque as to law, justice, equity, and morality’ [by Liberia], ‘grotesque’ [by 

 
108 International Convention for the Unification of Certain Rules Relating to Penal Jurisdiction in Matters of 

Collision and Other Incidents of Navigation (10 May 1952) 439 UNTS 233, art. 1; UNCLOS, supra note 60, 

art. 97(1). 

109 Douglas Guilfoyle, ‘Article 97’, in Alexander Proelss and others (eds.), United Nations Convention on the 

Law of the Sea: A Commentary (2017) 721, 723. See also Douglas Guilfoyle, ‘SS Lotus (France v. Turkey) 

(1927)’, in Cameron Miles and Eirik Bjorge (eds.), Landmark Cases in Public International Law (2017) 89. 

110 For background (including on the advisory opinions that the Court issued in addition to the decision under 

discussion) see James Crawford and Paul Mertenskötter, ‘The South West Africa Cases (1949 to 1971)’, in 

Cameron Miles and Eirik Bjorge (eds.), Landmark Cases in Public International Law (2017) 263. 

111 South West Africa, Second Phase, supra note 8, 10–14. 

112 Ibid., 22. 

113 Ibid., 47, 51. This was despite having found, at an earlier stage, that it had jurisdiction: South West Africa 

(Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Objections, ICJ Reports 1962 p. 319, 347. 
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Ghana], [a] ‘disgrace’ to the UN [by Zambia], the most unfortunate and unjust 

pronouncement ever made by the International Court [by the Central African 

Republic], and an atrocious miscarriage of justice. Strong language was not 

confined to African spokesmen or to nonlawyers.114 

Ceylon accused the Court of abdicating ‘the role assigned to it to serve as a final bulwark of 

protection’ against breach of the mandate.115 Poland thought it had ‘accepted a strange and very 

narrow interpretation of its functions’ and employed ‘a wrong point of departure’.116 

 Taken at the highest, especially insofar as states suggested that the Court was ‘wrong’, this 

might be opinio iuris that there really is an equivalent to an actio popularis.117 That is not true 

of all the comments by states or even all the critical ones; Japan, for example, understood ‘the 

disappointment’ of other states but did ‘not question the validity of the judgement’.118 At a 

minimum, however, the negative reaction is a warning against relying on the decision. 

 The warning is borne out by ensuing developments. Four years later, the composition of 

the Court’s bench had changed.119 The new bench did not wait until it was compelled to 

confront the issue; it seized an opportunity to repudiate South West Africa in a case in which 

the issue was ‘of no relevance to the matter before it’, Barcelona Traction.120 It observed that 

there were such things as ‘obligations of a State towards the international community as a 

whole’ and that ‘all States can be held to have a legal interest in their protection’.121 This rule 

is now custom.122 It can apply to duties owed either ‘to the international community as a whole’ 

 
114 R. P. Anand, Studies in International Adjudication (1969) 144–5 (footnotes omitted; commas adjusted to 

enable insertion of the names of states that made speeches in the General Assembly). 

115 GA 1419th meeting (27 September 1966) UN doc. A/PV.1419, para. 54. 

116 GA 1427th meeting (3 October 1966) UN doc. A/PV.1427, para. 76. 

117 Statements ‘in debates in multilateral settings’ can be opinio iuris: ILC Conclusions, supra note 4, 

commentary to conclusion 10, para. 4. 

118 GA 1419th meeting, supra note 115, para. 154. 

119 Crawford and Mertenskötter, supra note 110, 278. 

120 John Dugard, ‘1966 and All That: The South West Africa Judgment Revisited in the East Timor Case’, 8 

African Journal of International and Comparative Law (1996) 549, 553. 

121 Barcelona Traction, supra note 17, paras. 33–4. 

122 See Tams and Tzanakopoulos, supra note 9, 791–4; Crawford, State Responsibility, supra note 25, 362–94. 

Crawford identified some evidence that a version of the rule was operating before South West Africa, but he 

wrote that even if the concept ‘was not new’ its ‘modern formulation’ derives from Barcelona Traction: 363–

4. 
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or ‘to a group of States’.123 The ILC has codified the rule in a form that ‘intends to give effect 

to the statement by ICJ in the Barcelona Traction case’ while being ‘a deliberate departure’ 

from ‘the much-criticized decision of ICJ in South West Africa’.124 

 Thus international law acknowledges a principle that, even if not exactly the same as an 

actio popularis (and usually referred to by a different Latin term, obligations erga omnes125), 

is close enough in function that the Court’s statement in South West Africa is, at worst, not in 

alignment with custom as it stands today and, at best, highly misleading about custom. 

 In the Chorzów, Fisheries, and Reservations scenarios, a statement by the Court persuades 

states to adopt a particular formulation of a pre-existing rule or even to adopt a new rule into 

custom. Barcelona Traction, which has been described as ‘an attempt at judicial law-making’, 

might be analysed in a similar way.126 But Barcelona Traction was an attempt to listen to states 

and respond by proposing a rule that met their expectations of how international law ought to 

work. Really, the dialogue ran both ways, and it is the states that persuaded the Court. 

 This example, even more so than Lotus, shows that states will not necessarily endorse any 

statement about custom that the Court may make. An immediate negative reaction by states 

may indicate that the Court has elucidated pre-existing custom incorrectly; or it may indicate 

that states have become alert to an unwanted consequence of pre-existing custom and are now 

likely to modify custom; or it may indicate that the Court has invented a new rule that states 

have rejected. In any of these circumstances, states have the power to override statements by 

the Court such that, regardless of whether those statements correctly elucidated pre-existing 

custom when they were made, they are not going to align with custom prospectively. 

6. A statement by the Court prompts no clear reaction 

The final scenario to be considered is where the Court says something about custom that goes 

beyond merely elucidating a pre-existing rule and where that statement by the Court prompts 

neither clearly affirmative nor clearly negative state practice and opinio iuris. This part of the 

 
123 ILC Articles on Responsibility of States, supra note 55, art. 48(1)(b) and (a) respectively. 

124 Ibid., commentary to art. 48, para. 7 note 725, para. 8. 

125 Ibid., commentary to art. 48, para. 9. The term relates to art. 48(1)(b); duties under (a) are erga omnes partes: 

para. 6. 

126 Stephan Wittich, ‘Barcelona Traction Case’ (last updated 2007), in Max Planck Encyclopedia of Public 

International Law <http://opil.ouplaw.com/home/epil> para. 26. 
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article will not focus on a particular example.127 Since what defines this scenario is a lack of 

evidence from state practice and opinio iuris, an example could by definition offer little useful 

evidence. Moreover, this scenario is a phase through which a great many statements by the 

Court pass, at least briefly, including some that have already been mentioned. That is because 

there is usually a period of time between the date the Court says something and the date that 

statement receives clear treatment in state practice and opinio iuris. Consider the delay between 

Reservations (in 1951) and the probable date the rule crystallized into custom (after 1969).128 

 This scenario must be considered at a more abstract level. 

 One possibility that might be looked for is a presumption that, if a statement by the Court 

has gone beyond pre-existing custom and yet has prompted no clear reaction from states, then 

states must have accepted the substance of that statement as being part of custom.129 That, 

however, would require inaction and silence by states to perform the role of practice and opinio 

iuris. The extent to which that is possible is a topic of some complexity and controversy and 

was debated intensely during the drafting of the ILC Conclusions.130 The ILC ultimately 

determined that inaction may count as practice only if a state is ‘conscious of refraining from 

acting’;131 and it also concluded, consistent with observations by the Court in Fisheries, that 

‘[f]ailure to react over time to a practice’ may be evidence of opinio iuris only if states ‘were 

in a position to react and the circumstances called for some reaction’.132 Whether or not that is 

 
127 If one were needed, then a possible example of a statement by the Court that has not received clear treatment 

in state practice and opinio iuris, even after a long period of time, might be the Court’s articulation of the 

genuine link principle in Nottebohm (Liechtenstein v. Guatemala), ICJ Reports 1955 p. 4, 26. This principle 

has since been applied in diplomatic protection cases in which a person has dual nationality. But the individual 

in Nottebohm had only a single nationality. In that context, the principle has been described as ‘a ticket good 

for only one ride’, and there is very little in the way of subsequent state practice or opinio iuris: Rayner 

Thwaites, ‘The Life and Times of the Genuine Link’, 49 Victoria University of Wellington Law Review (2018) 

645, 656–60. In one case involving a single nationality, Italy sought to rely on it, but the argument was 

rejected: Flegenheimer (Italian–US Conciliation Commission) (1958) 25 ILR 91, 147–8. 

128 See this article pt. 4. 

129 A presumption has been described as a principle that ‘draws on the common experience to make a reasonable 

inference from what is known to what is unknowable’; if a presumption is rebuttable, it ‘can be contradicted 

by evidence demonstrating its opposite’ or by a stronger principle: Sovereignty over Pulau Ligitan and Pulau 

Sipadan (Indonesia/Malaysia), ICJ Reports 2002 p. 625, 692 (Judge ad hoc Franck dissenting). 

130 Georg Nolte, ‘How to identify customary international law: On the outcome of the work of the International 

Law Commission (2018)’, in 62 Japanese Yearbook of International Law (2019) 251, pt. 3(c). 

131 ILC Conclusions, supra note 4, commentary to conclusion 6, para. 3. 

132 Ibid., conclusion 10(3). See further commentary to conclusion 10, para. 8; Fisheries, supra note 6, 139. 
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the last word on the topic, it is clear that inaction or silence can count as state practice or opinio 

iuris only in certain conditions, not in all conditions. As Etienne Henry has written, ‘silence in 

itself is neutral, and only “qualified” silence can be assimilated to acquiescence’; accordingly, 

‘[o]nly the precise circumstances can tell us whether instances of states’ inaction establish 

acquiescence, by the international community of states, to a kind of conduct’.133 

 It follows that, even if there are particular circumstances in which a statement by the Court 

gives rise to a customary rule through a process involving inaction or silence, there is no room 

for a generally applicable presumption that this happens with statements by the Court. 

 Another possibility is what might be called a ‘prediction’ about custom. This is a loose term 

that is not intended to carry a technical legal meaning. A further difference between this term 

and the concept of a presumption is that a presumption concerns the law of the present, whereas 

a prediction about custom concerns the law of the future. It is a supposition that, if relevant 

circumstances arise, states will at that time produce practice and opinio iuris endorsing—or 

‘ratifying’—a statement by the Court. That difference is important. In international law, ‘a 

juridical fact must be appreciated in light of the law contemporary with it, and not of the law 

in force at the time when a dispute in regard to it arises or falls to be settled’.134 That is to say, 

rules are generally not retrospective. If the Court proposes a new rule that becomes custom at 

a later date, it remains inapplicable to the period between the decision and that date. 

 Despite this, a prediction might still provide a useful standard of conduct. A potential 

customary rule that is predicted to come into effect might be compared with a treaty rule that 

will enter into force only after a specified number of states have consented to the treaty. No 

one knows when this will happen; it might never happen; but, in the meantime, the treaty rule 

already has an inchoate existence insofar as states may adjust their conduct to be prepared for 

when the treaty enters into force. This was true, for example, of rules in the Kyoto Protocol on 

climate change, which took more than seven years to amass the required fifty-five state parties 

 
133 Etienne Henry, ‘Alleged Acquiescence of the International Community to Revisionist Claims of International 

Customary Law (with Special Reference to the Jus Contra Bellum Regime)’, in 18 Melbourne Journal of 

International Law (2017) 260, 269. Further on the role of inaction and silence in the formation of custom, see 

e.g. I. C. MacGibbon, ‘Customary International Law and Acquiescence’, in 22 British Yearbook of 

International Law (1957) 115; Kammerhofer, supra note 14, 533; Mendelson, ‘The Subjective Element’, 

supra note 43, 186. 

134 Island of Palmas (US/Netherlands) (1928) 2 UNRIAA 829, 845. 
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and meet other conditions.135 A potential customary rule that is predicted to come into effect 

does not have quite the same significance; parties to a treaty that is not yet in force are at least 

‘obliged to refrain from acts which would defeat the object and purpose’ of the treaty, whereas 

there is no analogous obligation with a potential customary rule.136 But the potential customary 

rule may be similarly inchoate in the sense that, out of prudence or uncertainty, states or lawyers 

may adjust their conduct or advice to be prepared for when the rule comes into effect. 

 For the purpose of assessing the plausibility of a prediction that a statement by the Court 

will come to align with custom in future, consider an analytically simple scenario. The Court 

has invented a new rule, which, so far, has not prompted any state practice or opinio iuris, 

whether affirmative or negative. That means the rule is not yet custom. What affects the 

likelihood that, if relevant circumstances arise, states will ‘ratify’ the Court’s statement? 

 Three factors can be identified in the abstract. 

 First, states that tend to rely on the Court’s statements will, if relevant circumstances arise, 

produce practice and opinio iuris affirming that the rule is custom. That might set off a chain 

reaction as other states observe that the elements of custom are increasingly present. 

 Second, some lawyers who tend to rely on the Court’s statements might form the incorrect 

(if understandable) belief that the rule is already custom. They might cite it in scholarly works, 

in places like the ILC, and in advice given directly to states. The rule might have a shadowy 

existence like this for a long time without ever being adopted into custom, like a disembodied 

spirit waiting to be manifested in the world. Yet each time a lawyer cites the rule, it becomes 

more likely that, if relevant circumstances arise, states will at that time produce affirmative 

practice and opinio iuris. This is because the locations where states look when they form views 

about custom—their opinio iuris—include not only ‘judicial decisions’, such as the one that 

proposed the rule, but also ‘the teachings of the most highly qualified publicists’, such as the 

lawyers citing it.137 In addition, it was noted earlier that when lawyers write materials such as 

the pleadings from Chorzów, those materials may become attributable to states.138 

 
135 Kyoto Protocol to the United Nations Framework Convention on Climate Change (11 December 1997) 2303 

UNTS 162, art. 25(1). It entered into force in 2005. Compare the Convention on the Law of the Non-

navigational Uses of International Watercourses (21 May 1997) 2999 UNTS 1, which took until 2014. 

136 VCLT, supra note 84, art. 18(b). 

137 ICJ Statute, supra note 18, art. 38(1)(d). See also this article pt. 7. 

138 See this article pt. 2. 
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 Third, it was also noted earlier that lawyers may make assertions about international law 

purely for tactical or instrumental reasons.139 That remains true even if they go to the trouble 

of investigating the state practice and opinio iuris for the Court’s statement and discover that 

none exists. If they are advising or representing a state, they will search for arguments that will 

be listened to by a court or in another forum such as the United Nations. When lawyers cite the 

rule for reasons such as that, that will influence opinio iuris in the way already described. 

 The plausibility of a prediction that a statement by the Court will come to align with custom 

in the future is therefore enhanced by the reliance that states tend to place on the Court’s 

statements, by the reliance that lawyers tend to place on such statements, and by the extent to 

which lawyers expect others to rely on such statements (whether or not they themselves agree 

with the particular statement in question). Something akin to a self-fulfilling prophecy is at 

work here. The frequent use of the shortcut that is the topic of this article—the shortcut of 

relying on the Court’s statements as a way to identify custom, rather than using the robust and 

rigorous method—increases the likelihood that the shortcut will be justified in the future. 

7. Conclusions 

The only circumstance in which a statement by the Court can align with custom at the moment 

when the statement is made is where the Court correctly elucidates a pre-existing customary 

rule. But from the essentially practical perspective of international lawyers who want to rely 

on the Court’s statement as a shortcut to identifying custom, this is less important than it may 

sound. Those lawyers will often be more interested in whether the statement aligns with custom 

at the present time or at the time of events that are the subject of an ongoing dispute or debate. 

That may be many years or even decades after the Court made the statement. 

 By that later time, the statement may have come to align with custom on the additional or 

alternative basis of being affirmed by state practice and opinio iuris. In one scenario, the Court 

elucidates pre-existing law in a particular formulation that becomes seminal (as with Chorzów); 

in another, it resolves a disagreement about custom (Fisheries); and, in the most radical 

scenario, it invents a new rule that states then adopt into custom (Reservations).140 This process 

can operate regardless of whether the Court elucidated pre-existing custom correctly and, 

 
139 See this article pt. 2. 

140 For citations, see this article pts. 2–4. 
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indeed, regardless of whether the Court even intended to do that. As Tams and Tzanakopoulos 

have pointed out, even ‘[p]oorly reasoned statements’ by the Court can influence custom.141 

Moreover, affirmation or ‘ratification’ makes the shortcut more appealing to international 

lawyers, in that they may find it easier to satisfy themselves that a statement by the Court has 

been subsequently endorsed than that the Court correctly elucidated a pre-existing rule. 

 Finally, even if the Court goes beyond elucidating pre-existing custom and there is no clear 

state practice opinio iuris, it may be plausible to predict that, if relevant circumstances arise, 

states will endorse a statement by the Court that will then come into alignment with custom. 

 An inference from all this is that, if someone is seeking to identify a customary rule and 

wants to know how justifiable it is to rely on a statement by the Court, then that person can rest 

assured that such reliance is justifiable to a fair extent. Either the statement aligns with custom 

or else there is a significant probability that, with time, it will come to align with custom. 

 One reason that this is justifiable merely to a ‘fair’ extent is that, with time, states might 

instead produce negative practice and opinio iuris (as eventually with Lotus and more 

immediately and dramatically with South West Africa).142 Any evidence of a negative reaction 

by states puts international lawyers on notice that they cannot rely on the shortcut. They must 

conduct a more robust and rigorous investigation of state practice and opinio iuris. 

 It will be evident that these conclusions are not necessarily relevant solely to the Court, in 

that relying on statements by the Court is not the only frequently used shortcut to identifying 

custom. Another is to rely on statements by other courts or court-like bodies. For example, if 

international lawyers are asked about the customary rules relevant to statehood, they may cite 

statements by the mixed arbitral tribunal in Deutsche Continental Gas-Gesellschaft v. Polish 

State,143 by the Badinter Commission (a body that advised the European Community on the 

collapse of Yugoslavia and that had ‘terms of reference appropriate to an international judicial 

organ’),144 or by the Canadian Supreme Court in Re Secession of Quebec.145 In theory, just like 

the Court, any of these bodies may elucidate pre-existing custom and may stimulate affirmative 

 
141 Tams and Tzanakopoulos, supra note 9, 796. 

142 For citations, see this article pt. 5. 

143 Deutsche Continental Gas-Gesellschaft v. Polish State (1929) 9 Recueil des décisions des tribunaux arbitraux 

mixtes institués par les traités de paix 336. 

144 Thomas D. Grant, The Recognition of States: Law and Practice in Debate and Evolution (1999), 168. Among 

its various decisions, see especially Opinion No. 1 (Badinter Commission) (1991) 92 ILR 162. 

145 Re Secession of Quebec (Supreme Court, Canada) (1998) 115 ILR 536. 
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state practice and opinio iuris. Statements in decisions by domestic courts, such as Quebec, 

may additionally qualify as practice or opinio iuris in their own right.146 

 Yet another shortcut is to rely on ‘the teachings of the most highly qualified publicists of 

the various nations’.147 The US Supreme Court observed in The Paquete Habana that ‘the 

works of jurists and commentators … are resorted to by judicial tribunals … for trustworthy 

evidence’ of international law148 (though majority judgments by the International Court of 

Justice itself virtually never cite them149). An especially important group of international 

lawyers have already come up several times: the members of the ILC. Indeed, when it comes 

to stimulating states to produce affirmative practice and opinio iuris, the ILC has at least one 

advantage over the Court, in that an opportunity for states to comment on draft provisions—

and thereby to produce opinio iuris—is baked into the ILC drafting process.150 

 A possible difference between the shortcut of relying on the Court’s statements and these 

other shortcuts may be apparent from the discussion in this article. One of the justifications that 

has been given for relying on the Court’s statements, perhaps the strongest, is contingent on 

states reacting to those statements through practice and opinio iuris. It therefore depends on 

the fact that the Court’s statement are highly visible to states. An illustrative example from the 

opposite extreme of visibility is an ad hoc tribunal that resolves disputes about international 

investment law but whose decisions are kept confidential.151 Other judicial decisions, along 

with the works of jurists and commentators, fall somewhere in between these extremes of 

 
146 ILC Conclusions, supra note 4, conclusions 6(2), 10(2). For an example of how domestic decisions can 

function as state practice or opinio iuris, see Jurisdictional Immunities of the State (Germany v. Italy: Greece 

Intervening), ICJ Reports 2012 p. 99, paras. 72–7. See further Al-Waheed v. Ministry of Defence; Mohammed 

(Serdar) v. Ministry of Defence and another (No. 2) [2017] AC 821, paras. 149–51 (Lord Mance). 

147 ICJ Statute, supra note 18, art. 38(1)(d). Compare ILC Conclusions, supra note 4, conclusion 13. 

148 The Paquete Habana, 175 US 677 (1900), 700. 

149 A rare exception is the Court’s citation of textbooks in English and French in Land, Island and Maritime 

Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening), ICJ Reports 1992 p. 351, para. 394. 

150 ICJ Statute, supra note 18, arts. 16(h), 21(2). Further on the relationship between the ILC and customary 

rules, see Danae Azaria, ‘“Codification by Interpretation”: The International Law Commission as an 

Interpreter of International Law’, 31 European Journal of International Law (2020) 171. 

151 E.g. ICSID Convention on the Settlement of Investment Disputes Between States and Nationals of Other 

States (18 March 1965) 575 UNTS 159, art. 48(5). 
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visibility.152 Moreover, states not only must react to a statement by the Court but also must 

react affirmatively. The justification for the shortcut therefore also depends on the Court’s 

reputation among states (and, indirectly, among lawyers who may influence states153). 

 The Court’s relative visibility and reputation ought not to be exaggerated. The ILC is also 

highly visible, and scholars such as Karen Alter have argued that the Court has structural 

features that may limit its influence.154 Still, the visibility and reputation of the International 

Court of Justice are an underlying reason why, to a fair extent, it is justifiable to rely on the 

Court’s statements as a shortcut to identifying rules of customary international law. 

 
152 See generally Cesare P. R. Romano, Karen J. Alter, and Yuval Shany, ‘Mapping International Adjudicative 

Bodies, the Issues, and Players’, in Cesare P. R. Romano, Karen J. Alter, and Yuval Shany (eds.), The Oxford 

Handbook of International Adjudication (2014) 3 and other chapters in the same volume. 

153 See this article pts. 2, 6. 

154 Karen J. Alter, ‘The ICJ in Comparison: Understanding the ICJ’s Limited Influence’ (23 June 2020, iCourts 

Working Paper Series No. 195, forthcoming in Melbourne Journal of International Law). 




