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From anecdote to evidence: The next
challenge for strata reform?

Michele Slatter*

South Australia is currently reviewing its strata and community title
legislation. This article examines the review, loking at the common interest
residential sector in the state, the review process adopted and the proposals
that have resulted. The article also queries how much longer this growing
sector can flourish without a robust evidence base to inform future reforms
of its governance and regulation.

I A timely review

The South Australian government is currently reviewing aspects of the state’s
Community Titles Act 1996 (SA) and Strata Titles Act 1988 (SA). At present
these Acts apply to only a small proportion of residential1 property in the state.
Nevertheless, the ‘common interest subdivision’2 sector is growing.3 Current
policy settings seem likely to accelerate this trend. For example, community
title and community strata title seem likely to play a significant role in plans
for urban densification, Transit Oriented Developments and the
accommodation of the state’s aged population.4 State and federal
commitments5 to reduce housing stress and homelessness by increasing the
stock of affordable housing and social housing will also rely, to some extent,
on community title developments. A review of the legislation is therefore
timely. It presents an opportunity to secure a strong statutory foundation for
the future of this growing sector. It is a chance to incorporate best practice
strategies.6 For residential owners, whose home represents a significant part of

* Associate Professor, Law School, Flinders University.
1 Community title may apply to mixed use developments but the focus of this article is on

residential use.
2 G Bugden, ‘Strata and Community Title in Australia — Issues 1: Current Challenges’, Paper

presented at the Strata and Community Title in Australia for the 21st Century Conference,
Surfers Paradise, 31 August 2005.

3 Since 2002 no new plans have been accepted under the Strata Titles Act. It was hoped to
merge the two statutes in 1996 but concerns voiced by owners of existing strata titled
properties persuaded the government to retain separate legislation: see S Sody, ‘Bodies
Corporate in South Australia’, Paper presented at the Consumer Affairs Victoria Building
Communities Seminar — An insight into governing bodies corporate, Victoria, 25 March
2004, p 20.

4 Department of Planning and Local Government (2007), Planning Strategy for South

Australia, Planning in South Australia, at <http://www.planning.sa.gov.au/
go/planningstrategy> (accessed 27 February 2008).

5 B Wright, S Roux and P Blacker, Government of South Australia, South Australian Strategic

Plan, 2007: see, eg, ‘affordability’.
6 Drawing on the national conversations begun and developed by the Griffith conferences: see,

eg, P Berry, ‘The Challenge for Legislators’, Paper presented at the Strata and Community
Title in Australia for the 21st Century Conference, Surfers Paradise, 31 August 2005;
B Randolph, ‘Higher Density Communities: Current trends and future implications’, Paper
presented at the Strata and Community Title in Australia for the 21st Century Conference,
Surfers Paradise, 31 August 2005; J Warnken, ‘Deciphering Rumours, Conjectures and
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their household wealth,7 it can reinforce confidence in a ‘non-traditional’ title.
Above all, a review of the legislation shaped by evidence-based research as
well as local experience and expectations could provide a robustly South
Australian contribution to the national strata and community title patchwork.
This article describes the context, process and scheme of the review to date.
It concludes by considering the patterns of law reform in this area of property
law and suggesting the next challenge for policy makers and legislators.

II Shaping the review

The review has taken shape over a number of years, primarily prompted by
consumer concerns. There have been three principal phases. First, in 2003 the
Attorney-General issued a Discussion Paper on Possible Regulation of Body
Corporate Managers.8 As the title implies, this was tightly-focused on specific
consumer protection issues. It provoked 44 submissions. Second, at about the
same time a Member of the House of Assembly, John Rau, was preparing an
independent Report into Strata and Community Titles in South Australia.9

Rau’s earlier researches into real estate practice had revealed particular
problems encountered by strata and community title owners and purchasers.
These prompted him to investigate further. In 2003 he advertised for
information and received over 50 replies. The Rau Report had a broader focus
than the Attorney-General’s Discussion Paper, while nevertheless commenting
on many of the matters raised there. It was published in early 2004. In 2007,
the Statutes Amendment (Real Estate Industry Reform) Act included some
small but relevant changes to the sale process for strata and community title
properties designed to assist purchasers. No other results of the activity in
2003–04 were evident until the third stage of the review project. This was the
publication by the Attorney-General’s Department of a Draft Bill and further
Discussion Paper in December 2008.10 Responses were invited by early
February 2009. Subsequently this deadline was extended to early March 2009.

III The context of the review

A South Australia: Two concurrent regimes

Company titles facilitated the purchase of Adelaide’s early apartments.
However it was not until 1965, when strata title was introduced in South

Facts: The Challenge of Providing a Stocktake of the Australian Strata Title Industry’, Paper
presented at the Strata and Community Title in Australia for the 21st Century Conference,
Surfers Paradise, 31 August 2005.

7 M Kohler and K Smith, ‘Housing and the household wealth portfolio: the role of location’,
Research Discussion Paper 2005–10, Economic Research Department, Reserve Bank of
Australia, Sydney, 2005, which makes the point that urban (more populous) locations
increase the proportion of wealth represented by the home, which averages 60% and can be
significantly more.

8 Attorney-General’s Department, ‘Possible Regulation of Body Corporate Managers’,
Discussion Paper, Attorney-General’s Department, Adelaide, 2003.

9 J Rau, Parliament of South Australia, Report into Strata and Community Titles in South

Australia, 1 February 2004 (the Rau Report).
10 Attorney-General’s Department, ‘Community and Strata Titles — Invitation to comment on

draft Bill’, Discussion Paper, Attorney-General’s Department, Adelaide, 2008.
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Australia, that units and apartments became an established, if minor, part of

the state’s housing mix.11 Many early strata blocks were originally in single

ownership, used by private investors for rental income, only emerging later as

sites of multi-ownership. In the mid-1990s new legislation was prepared

which aimed to ‘provide more flexibility, accommodating mixed use

developments in a way that strata had not done, and also to promote good

planning and innovation’.12 It was originally expected that a single Act would

govern all common interest subdivisions but ‘when the community

consultation was done the people who were subject to the Strata Titles Act

preferred that it continued’.13 Since 1996 the Strata Titles Act 1988 and the

Community Titles Act have co-existed on the statute book, but no new strata

plans have been accepted under the 1988 Act since 1 January 2002.

The Community Titles Act introduced two forms of title: community title

and community strata title. Community strata title is used for all multi-storey

developments.14

Community title differs from conventional freehold home ownership

(known colloquially in South Australia as ‘Torrens title’) in that owners have

a registered title to the land on which their home stands and also have a shared

title to the common property in the development, exercised through

membership of the community corporation, comprising all current lot owners.

This necessarily brings owners into legal relationships that add a quite

different dimension to traditional ‘neighbourhood’ or ‘neighbourly’

connections. For residential purchasers, the most significant differences are:

governance responsibilities, including the relationship with managers; the

impact and enforcement of by-laws; distinctive costs and charges additional to
local authority rates and dispute resolution. For older properties, questions
may also arise about demolition, renewal and entitlement. Like strata title,
community title is both ‘more’ (additional rights) and ‘less’ (additional
responsibilities, obligations and restrictions) than traditional unencumbered
Torrens title ownership. Unlike strata title, the community title ‘owner’ has an
individual title to their building. The governance structure may be more
complex than a strata development, as community title dwellings may be part
of a mixed use development and may have a complex multi-layered
governance structure. Community strata properties, while similar in title to
older strata blocks, are also likely to be part of a mixed-use development with
the added complications this brings.15

11 Real Property Act (SA) 1886 s 119A; Sody, above n 3. Subsequently the legislation was
reformulated as the Strata Titles Act 1988.

12 Hon K T Griffin, Attorney-General, ‘Community Title Bill’, Second Reading Explanation,
Attorney-General’s Department, South Australia, 1996.

13 Sody, above n 3.
14 For the purposes of this article their characteristics are substantially identical and the term

‘Community Title’ is mostly used to include both, unless otherwise detailed.
15 Legal Services Commission of South Australia and Lands Titles Office (South Australian

Department of Transport, Energy and Infrastructure) Strata and Community Titles, Adelaide
2007, at <http://www.lsc.sa.gov.au/cb_pages/images/Booklets/Strata%20Titles%20
booklet%20July%2007.pdf> (accessed 3 May 2009).
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B A small sector

Warnken has pointed to the ‘challenge’ of ‘garnering reliable data for the
(common interest) industry’ when the task relies on ‘inconsistently compiled
data sets maintained by a range of different government departments, industry
bodies, financial institutions or specialist consultants’.16 While her comment
was made in the context of a national study, many of those difficulties arise
equally within a single state such as South Australia. In 2003, Sody identified
59,485 existing strata units and 9018 community (title) lots in the state, a total
of 68,503.17 More recently the number most frequently suggested has been
22,000 community titled dwellings in the state in early 2008,18 giving a total
of approximately 82,000 dwellings with strata or community title, most of
which are older strata titled properties. This compares with a residential rental
sector of approximately 150,000 tenancies,19 including 45,218 in public
housing.20 Traditional freehold (Torrens) title is by far the dominant title in the
state, associated with the traditional suburban detached house and garden.
A recent survey confirms its continuing popularity: 89% of South Australian
first homebuyers questioned wanted to buy a detached house rather than any
other type of dwelling.21

South Australia has a distinctively22 high proportion of separate houses. The
introduction of strata title did not significantly change the state’s skyline:
detached houses remained dominant. In 1991–92, 80% of new dwelling
approvals in South Australia were for detached houses. Semi-detached, row,
terrace or townhouses made up over 90% of the remainder. Apartment blocks
of any height constituted a negligible sector.23 Although developers and
investors took advantage of strata title from 1965 to construct apartment
blocks or blocks of units, these were mostly small suburban developments.
They have always remained outside the mainstream of family housing in
popular consciousness, distinguishable by their age, style and form. They have
been both numerically and culturally peripheral to the dominant ‘house and
garden’ paradigm. The significant role they played, and many still play, as
private rental properties24 identified them with short-term needs, convenient

16 Warnken, above n 6, p 1.
17 Sody, above n 3.
18 There is no publicly-available statistic on residential strata/community title but this figure

was quoted with some confidence more than once to the author during the preparation of this
article.

19 Number of bonds held by Office of Consumer and Business Affairs on 30 June 2008: see, eg,
M Hemmerling, ‘Commissioner for Consumer Affairs Annual Report 2007–2008’, Annual
Report, Office of Consumer and Business Affairs, Adelaide, 2008. This can only be a guide
to the size of the rental market, but has traditionally been thought to be fairly accurate.

20 M Marsland, ‘South Australian Housing Trust Annual Report 2007–2008’, Annual Report,
Department for Families and Communities, Adelaide, 2008, p 28.

21 The ‘Great Australian Dream’ is Within Reach survey conducted for Mortgage Choice in
early 2009, South Australian Media Release made available directly to author 11 March
2009.

22 Australian Bureau of Statistics, ‘Changes in the Mix of Dwelling Types’, Research paper,
Australian Bureau of Statistics, 2008, in which the data shows higher levels of alternative
built forms in all other states except Tasmania.

23 Ibid.
24 Or, more recently, as ‘serviced apartments’.
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for life’s transitions: between parents and partner; between jobs; between
relationships; between independence and care. If purchased for occupation
they were a choice that invited explanation: perhaps their location,
affordability, compact design or convenience outweighed the appeal of a
traditional home.

Detached houses have continued to constitute between 74–80% of new
housing approvals. Other types of ‘house’ still make up most of the remainder.
However, coinciding with the introduction of community title in the
mid-1990s there has been a noticeable increase in approvals for higher
apartment blocks, increasing from 0% in the early 1990s to approximately 7%
of all new dwelling approvals in 2006–07. To provide some perspective,
though, it is worth noting that all approvals for flats and apartments, taken in
the aggregate, constitute at most 10% of new housing approvals in any given
year.25

C Freehold expectations

Freehold (Torrens) title is the norm in South Australia. It is long established
and predominant and therefore very familiar to South Australians. Most would
have grown up in a ‘Torrens-title’ house; most will then purchase
‘Torrens-title’ property. There is a valuable Torrens ‘premium’, reflecting
purchaser preference as well as familiarity. Where properties are
‘Torrens-titled’ this fact tends to be highlighted, especially where the property
is recognisably not a detached house on a substantial block. Where properties
are otherwise comparable, a Torrens title seems to command a higher price.

Several factors may contribute to this. There may be some unease about the
less familiar form of title. There may be some aversion to shared ownership
and management issues. Informed purchasers may also take into account the
ongoing fees and charges that are payable with strata or community titles,
feeling that an additional ‘entry’ cost on purchase is finite and preferable.
However, many purchasers may not pay significant attention to title matters if
the property is affordable, located reasonably conveniently and of a suitable
size.26

D Unknown implications

Purchasers’ expectations of home ‘ownership’ will stem primarily from
experience. The starting point for most South Australian purchasers will,
therefore, be experience of Torrens title, probably with few encumbrances. It
is not clear how far community title has entered the public consciousness. It
is relatively new; provides only a small percentage of the available stock; and
its distinctive nature is not immediately described by its name.27 Built form
may signal a different ownership reality: owning an apartment in a block will

25 Australian Bureau of Statistics, above n 22.
26 V Kupke and W Marano, ‘The implications of changes in the labour market for the

ownership aspirations, housing opportunities and characteristics of first home buyers’, Final
Report, Australian Housing and Urban Research Institute, 2002.

27 ‘Community’ is often used, non-technically, in sales material: see, eg, A V Jennings’
publicity for its Port Noarlunga development 35 kilometres south of Adelaide, Community

and Lifestyle, at <http://www.avjennings.com.au/getdoc/2ab1b1ae-c512-4ced-bbe5-
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obviously be ‘different’ from owning a detached house, although the precise
legal implications may not be appreciated by the purchaser without advice.
However, the built form may not always alert purchasers to a non-traditional
form of ‘ownership’ and its consequences. This is especially so when
community title properties mimic the appearance of freehold, courting
purchaser preference and obscuring title implications.

Most public and media discussion of housing presents a simple binary
choice: ‘own’ or ‘rent’, ignoring the complexities of ‘ownership’, relegating
them to the status of technical legal quibbles. If title had some immediate
impact, for example, on mortgageability, this would change, but generally
lenders do not discriminate dramatically between ‘ownership’ titles leaving
other factors to shape purchasers’ choice.28 Research, as well as anecdotal
evidence, indicates that location, size, price and presentation are purchasers’
main considerations29 in addition to South Australians’ traditional preference
for ‘house and garden’ homes.30 The type of title is a minor factor for most
purchasers.

Despite a challenging economic climate, current policy settings and a
marked cultural preference in Australia for home-ownership continue to
prioritise home purchase.31 Recent encouragement for first home buyers has
been a significant centrepiece of the stimulus package introduced to counter
the global financial crisis.32 However, a 2009 survey found South Australian
first home buyers to be the least informed in the nation about the property
purchase process.33 Several factors therefore seem to combine to render them
the most likely to be surprised by the reality of non-Torrens home ownership.

South Australian purchasers are not unique, however, in failing to
appreciate the technicalities of title. Similar issues have been noted in other
Australian states. Research overseas34 has also found that purchasers of
‘common interest’ titles were unaware of, and unprepared for, the governance
implications involved in owning shared property, which may include essential
infrastructure. However, management of the common property in a
community titled development, including the infrastructure, is an inherent and

bd9afa3baebc/Facilities.aspx> (accessed 15 March 2009). ‘Community housing’ could also
be confused with community title, although little mentioned outside social housing
materials.

28 Information about loans, including loans designed to assist ‘affordable’ purchases makes no
distinction in eligibility between these forms of title.

29 V Kupke and W Marano, ‘The implications of changes in the labour market for the
ownership aspirations, housing opportunities and characteristics of first home buyers’, Final
Report, Australian Housing and Urban Research Institute, 2002.

30 Marsland, above n 20.
31 See Australian Government Productivity Commission, ‘First Home Ownership’, Inquiry

Report, Productivity Commission, Melbourne, 31 March 2004, in relation to the First Home
Owners Grant, and the efforts to increase affordable housing.

32 K Rudd and W Swan, ‘Economic Security Strategy’, Prime Minister and Treasurer joint
statement, Australian Government, 14 October 2008, at <http://www.pm.gov.au/
media/release/2008/media_release_0550.cfm> (accessed 6 May 2009).

33 The ‘Great Australian Dream’ is Within Reach survey, above n 21.
34 S Blandy and D Lister, ‘Gated Communities: (ne)gating community development?’ (2005)

20 Housing Studies 287; see also, E McKenzie, ‘Homeowner Associations and California
Politics: An Exploratory Analysis’ (2006) 9 Urban Affairs Review 42, whose functions are
detailed in s 75.
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non-negotiable responsibility of all owners for the time being.35 In South
Australia the 1996 Act prescribes with some precision the governance
function of the Community Corporation,36 including a duty to establish
administrative and sinking funds.37 The corporation’s management committee
has only restricted powers to delegate its responsibilities but may appoint a
person (or company) to ‘assist the committee’ in its work: s 92(3) of the
Community Titles Act 1993. In practice three principal aspects of governance
have proved to be of general concern: inert corporations, competent
corporations and the role of managers.

Inert corporations

The 1996 Act is precise in its prescription of the activities of corporations,
detailing duties, meetings, procedure and the appointment of officeholders.
However, the Attorney-General’s Discussion Paper of 2003 suggested that
‘perhaps more than 20%’ of all corporations have become (or always been)
inactive’.38 No reliable data is available: this aspect of community title
developments is not monitored.

Small developments may ‘muddle along’, dealing with matters in common
on an ad hoc basis.39 For larger developments, the absence of an active
corporation may not be very evident at first but can serve to accelerate the
impacts of time and wear, possibly compounding deteriorations in the physical
and social environment.

Competent corporations

Under the statutory structures in South Australia the quality of governance of
any common interest subdivision is a matter of chance. The first issue
concerns the owners’ corporation. The 2003 Discussion Paper states that: ‘An
estimated 40% of South Australia’s strata title and community title
corporations are managed either on an honorary basis or are inactive.’40

However, neither government nor industry sources have anything more robust
than impression and anecdote on which to base such ‘estimates’.

Management on an honorary basis by a committee of volunteer owners is
unpredictable as a route to robust governance. Bugden has highlighted the
risks to schemes governed by volunteer committees:

whose members often have limited skills and few resources to help them. This can
result in conflicts of interest, poor decision-making, inadequate supervision of
professional managers and dictatorial practices by committees or some executive
members.41

Community corporation office bearers have been characterised as ‘the aged,

35 Community Titles Act 1996 (SA) s 10.
36 Ibid, ss 9–11, 71–131.
37 Community Titles Act 1996 (SA) s 116(1).
38 Attorney-General’s Department, above n 8, p 6.
39 Berry, above n 6.
40 Attorney-General’s Department, above n 8, p 15.
41 G Bugden, ‘Close fit, not close-knit needs better legislation’, Sydney Morning Herald

(Sydney), 15 January 2008, att <http://smh.com.au/news/opinion/close-fit-not-closeknit-
needs-betterlegislation/2007/02/26/1172338546595.html>.

From anecdote to evidence 185



JOBNAME: No Job Name PAGE: 52 SESS: 3 OUTPUT: Mon Sep 7 11:43:12 2009
/journals/journal/aplj/vol17pt2/part_2

the overlooked, the lonely . . .; good people meaning to do good things (who)
have the available time’.42

Even in small developments where matters are generally dealt with
informally problems can arise. For example, a mix of owner-occupiers and
investor owners may experience a paralysing lack of consensus on major
decisions irrespective of the size of the development. Tenants are not entitled
to participate, despite being bound by the by-laws.43 Similarly, by-law
compliance issues can present problems irrespective of the size of the
development or the resident mix. Administrative and sinking fund provision
will also be amongst the casualties of absent or inadequate governance: there
is currently no reliable data available about the existence or adequacy of
sinking funds in the state, despite the mandatory terms of s 116(1) of the 1996
Act.

Body Corporate Managers

In South Australia the owners’ corporation of a strata or community titled
development has a statutory right to obtain assistance from professional
managers in managing the affairs of the corporation.44 Currently there is no
formal regulation of managers in the state, nor is there reliable and
comprehensive information about the profession and its work. Neither
government nor industry monitors activity so as to provide data on, for
example, the proportion of schemes that employ managers; on the types of
schemes with managers; on the value, age, size or location of schemes with
and without paid assistance; on the characteristics of firms or individuals
employed as managers; on the costs of employing managers or on any other
aspect of this dimension of common interest developments.

Currently:

‘the law does not require that a body-corporate manager have any particular
qualifications’. Some of these managers may be qualified land agents under the Land
Agents Act but others are not and they do not have to be. It is up to the body
corporate to choose a body-corporate manager who is competent and can be relied
on to manage the body corporate in accordance with the law.45

As the Attorney-General’s 2003 Discussion Paper makes clear, this reflects
considerable confidence in caveat emptor:

The CTA [Community Titles Act] and STA [Strata Titles Act] were drafted on the
assumption that owners of community or strata units (no less than owners of other
forms of real estate) have sufficient knowledge and sufficient incentive to make
informed decisions about who, if anyone, should be paid to look after their asset.

42 S Goddard, ‘Apartment Living’ (2003) The Law Report ABC Radio National, at
<www.abc.net.au/rn/lawreport/stories/2003/970409.htm> (accessed 11 December 2007).

43 As in all other Australian jurisdictions, but in contrast to some overseas regimes; see, eg,
S Chen and C Webster, ‘Homeowner Associations, Collective Action and the Costs of
Private Governance’ in R Atkinson and S Blandy (Eds), Gated Communities: International

Perspectives, Routledge, New York; London, 2006, p 18.
44 Strata Titles Act 1988 (SA) s 35(10); Community Titles Act 1996 s 75(5), (6), (7);

Community Title Regulations 1996 reg 15.
45 Attorney-General’s Department, above n 10, p 2.
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However, given the absence of credentialing, selection of an appropriate
manager may seem somewhat challenging to owners who seek robust indicia
of competence and reliability.

Bugden has commented that ‘typically, Governments react to complaints’.46

The appearance of the Attorney-General’s 2003 Discussion Paper indicates
that complaints about managers had been sufficiently frequent to require a
visible response.47 John Rau’s researches similarly confirmed that:

one of the major problems with both strata and community title properties is the lack
of regulation of professional Body Corporate Managers. This has been recognised
by the Attorney-General’s Department in the discussion paper on the topic. This and
associated issues of governance and dispute resolution were by far the most
commonly raised issues in submissions to my Inquiry.48

South Australia’s small but growing common interest sector includes a
significant number of ageing developments and an expanding high rise,
multi-use segment. Voluntary and professional management options each
present a range of challenges if robust governance is to be achieved. The
recent review of the sector has been timely indeed. It was an ideal occasion to
address established problems, manage emerging issues and pre-empt future
difficulties, structuring a framework to meet the challenges facing the sector,
which:

will require a viable and acceptable strata governance framework to minimise
conflicts between neighbours and between owners, as well as maximise long-term
standards in higher density stock. Without it the consumer resistance to such housing
will only grow. And that leaves out the political conflicts that will increasingly arise
in communities where higher density housing will be built. There is a yet untapped
potential for NIMBYism and BANANAism to wreck the best laid plans of the
planners.49

The article now considers the review process and recommendations for
reform.

IV An evolving process

The Attorney-General’s Discussion Paper of 2003 pointed to the increasingly
complex environment of multi-use, multi-layered community title
developments and mentioned the ‘many complaints’50 received over the years
by government agencies about the activities of particular managers. The paper
raised general and specific questions for discussion. While the fundamental
question it raised was whether or not to regulate, more detailed issues included
styles of regulation, funding models and the desirability and practicalities of
distinguishing between honorary and professional managers. The paper also

46 Bugden, above n 2, p 20.
47 Industry players continued to report stories of maladministration, although these may be

seen to reflect consumer concerns rather than as reliable evidence of specific cases; see, eg,
G Russell, ‘Strata and Community Titles Proposal to Amend Bills’, Submission to the
Attorney-General in regard to draft legislative changes proposed in December 2008,
UnitCare, 2009.

48 Rau, above n 9, s 5.1 (footnote omitted).
49 Randolph, above n 6, p 3.
50 Attorney-General’s Department, above n 10, p 4.
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canvassed matters concerning insurance, proxy votes, dispute settlement,
advice, information and conciliation and qualifications and training. It drew
attention to the state’s ‘obligations under National Competition Policy,
limiting regulatory restrictions on competition to cases where there is a net
public benefit and the objectives of the legislation can be met only by
restricting competition’.51 The paper’s Section 10, ‘Funding any regulatory
scheme’ distinguished models of regulation that required minimal, if any,
funding from schemes that would require new funding provision: schemes, for
example, that prescribed qualifications for managers, required a professional
fidelity fund or enhanced advice, information and conciliation provision. In
this connection, the paper reminded readers that ‘the South Australian
Government does not support the introduction of any sort of tax or levy on
corporations or their members’52 and canvassed the use of licence fees or trust
account interest if there were support for costly reforms.

In response to the paper, 44 replies were received ‘including 10 from
representative groups or official sources’.53

While the Attorney-General’s Paper was the first to describe an agenda of
possible reform, the review process was further shaped by John Rau’s Report
published in early 2004.54 Rau realised strata and community concern was
‘well and truly a topic all of its own’55 that deserved attention in its own right
and not merely as an incidental aspect of the real estate industry. To
investigate further, Rau placed an advertisement in the state’s
largest-circulation daily paper in August 2003, seeking information on a
number of aspects of strata management and ‘any other matters’. He received
over 50 written responses. The Rau Report made a lucid and reasoned case for
significant reform. Although designed independently of the
Attorney-General’s paper, its 16 recommendations covered much of the same
ground. In addition, they addressed the complex and sensitive issue of
terminating strata schemes. There was also a proposal for an integrated
licensing scheme to govern not only strata managers but real estate agents and
other associated professionals, based on ‘an holistic approach focusing on the
common themes of accountability, transparency, avoidance of conflicts of
interest and regulation through a licensing scheme capable of imposing
standards and regulating conduct in the industry’.56

A Minor reforms en route to a Bill

Although there was no immediate response to either of these papers, Rau’s
efforts to instigate reform of the real estate industry bore fruit when The
Statutes Amendment (Real Estate Industry Reform) Act 2007 came into effect
in 28 July 2008. The Act was intended to:

establish clear standards for land agents as to what is lawful and ethical behaviour
in the selling of real estate. The measures are designed to be practical and

51 Ibid, p 14.
52 Ibid, p 13.
53 Ibid.
54 Rau, above n 9.
55 Ibid, Pt I.
56 Rau, above n 9, s 8.17.
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enforceable solutions to the concerns of consumers about the lack of transparency of
the real estate sale process and lack of accountability of land agents.57

Nestled within this legislation are amendments to the Land and Business
(Sale and Conveyancing) Act 1994 (SA) and the Land and Business (Sale and
Conveyancing) Regulations 1995 (SA) designed to assist purchasers of strata
and community title properties. While merely minor aspects of the legislation,
these represent the only reforms of South Australia’s strata and community
title conveyancing so far enacted. They alert purchasers to the desirability of
further inquiries.

Anecdotal evidence, responses to the Attorney-General’s 2003 Discussion
Paper and Rau’s Inquiry indicated that purchasers were not familiar with
common interest titles and their requirements and that this was a problem. The
Rau Report observed that:

Real Estate agents applying pressure for prospective purchasers to ‘sign up or miss
out’ often leads people to buy a unit without proper consideration of their
responsibilities as members of a body corporate. . . . The facts of life need to be
clearly drawn to the attention of any prospective purchaser before they sign on the
line.58

In respect of purchasers buying ‘off the plan’, particularly in complex
multi-use developments, the report observed:

it is clear that many purchasers of Strata Title properties do not fully appreciate the
complex legal relationship into which they are entering. Many people do not realise
that the traditional rights and privileges of homeownership are modified, regulated
or absent when property of this type is held. Many purchasers are clearly unaware
of the extent to which their rights are subservient to decisions made by the Strata
Manager and Strata Corporation.59

Similarly, responses to the Attorney-General’s 2003 Discussion Paper
‘suggested that the main problem in this area of law is that owners are
unaware of their legal rights and duties when they buy into these groups’.60

Rau’s recommendation was that a vendor’s Section 7 statement
(information before purchase) should be required to include a copy of the
corporation’s most recent accounts and ‘a concise explanation of the
difference between strata title and torrens title should also be provided’.61

Interestingly, this is the issue addressed through the Statutes Amendment
(Real Estate Industry Reform) Act 2007 (SA). In amending the Land and
Business (Sale and Conveyancing) Act 1994 (SA) and the Land and Business
(Sale and Conveyancing) Regulations 1995 (SA) it introduced62 the

57 Office of Consumer Affairs and Business, ‘Statutes Amendment (Real Estate Industry
Reform) Bill 2004 (SA) Explanation’, Discussion Paper, Office of Business and Consumer
Affairs, Adelaide, p 1.

58 Rau, above n 9, s 5.5, 12.
59 Ibid, ss 7, 19–20.
60 Attorney-General’s Department, above n 10, p 1.
61 Rau, above n 9, ss 8.18, 22.
62 This amends the Land and Business (Sale and Conveyancing) Act 1994 (SA) by the

introduction of s 13A, and the Land and Business (Sale and Conveyancing) Regulations
1995 by the introduction of reg 15A. Section 13A provides that the notice must also be
attached to a vendor’s ‘Section 7’ statement of particulars relating to the property which
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requirement of a buyers’ information notice. This must be offered63 to all
potential purchasers attending open house sessions and must be attached to the
vendor’s Section 7 statement. The notice is in standard form. Its introduction
states:

Before you buy a home there are a number of things that you should investigate
and consider. Though it may not be obvious at the time, there could be matters that
may affect your enjoyment of the property, the safety of people on the property or
the value of the property.

The following questions may help you to identify if a property is appropriate to
purchase.64

The 26 ‘questions’ are then classified into three groups, ‘Safety, Enjoyment
and Value’. They include pointers to matters that a purchaser should consider
or investigate, most of which are very practical issues, such as the existence
of smoke alarms, termite infestation, stormwater problems, noise and illegal
or unapproved additions. One of the 10 questions under ‘Enjoyment’ asks:

Is this property a unit on strata or community title? What could this mean for you?
Do you understand the restrictions of use and the financial obligations of ownership?
Will you have to pay a previous owner’s debt or the cost of planned
improvements?65

This is the only reference to the issue of title.

This is not an ‘information’ strategy, as proposed by Rau, but an ‘alert’. It
supports, rather than subverts, caveat emptor and thus differs from Rau’s
proposed responses.66 It draws attention to the inquiry a purchaser could or
should make but provides no substantive information.

The notice is a relatively low-cost strategy, whose costs are borne by
vendors, not the government. It includes the question of title alongside a host
of very practical matters to be checked (ideally) before committing to
purchase.67 It may help to make the issue of title more familiar, linking it with
other everyday matters. This may, in turn, encourage more information to
flow, or be sought, from real estate and conveyancing professionals. The
notice is ‘delivered’ before contract and before settlement, in other words
when the purchaser has some opportunity to consider their options, although
only the former may realistically help change their mind. A vendor (or agent)
who fails to comply with the notice requirements commits an offence under

must be served on the purchaser 10 clear days before settlement; see, eg, Land and Business
(Sale and Conveyancing) Act 1994 (SA) s 13A(3).

63 Although purchasers can decline it: ibid, s 13A(2)(b).
64 Office of Consumer and Business Affairs, ‘Form R3, Buyers Information Notice: Land and

Business (Sale and Conveyancing) Act 1994 section 13A, Land and Business (Sale and
Conveyancing) Regulations 1995 regulation 15A’, Office of Consumer and Business Affairs,
2008, at <http://www.ocba.sa.gov.au/assets/files/FormR3.pdf> (accessed 13 March 2009).

65 Ibid.
66 Bugden, above n 2.
67 This has been found to be crucial in overcoming legal knowledge gaps: see, eg, S Scott and

C Sage, Gateways to the law: an exploratory study of how non-profit agencies assist clients

with legal problems, Law and Justice Foundation of NSW, Sydney, 2001; S Forell,
E McCarron and L Schetzer, No home, no justice? The legal needs of homeless people in

NSW, 2005.
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the Act and may be subject to a fine of $10,000.68

The Attorney-General’s office also recognised the particular problems of
purchasing ‘off the plans’ when:

at the time of deciding whether to buy, the buyer lacks much of the information that
is available when buying an established unit and the information he or she does have
could well change. . . . Also, many people buying apartments in multi-use
developments where there is more than one governing corporation fail to understand
how voting rights work.69

This was not addressed by the 2007 Act, nor is it in the draft Bill recently
circulated for consultation. Instead it is planned to amend the Land and
Business (Sale and Conveyancing) Regulations 1995 (SA) to require vendors
to provide a ‘prescribed information notice about these matters, alerting
buyers to these matters’ as part of their Section 7 statement before settlement.
This sounds like a parallel strategy to that recently introduced, again leaving
the risk with the purchaser but providing an alert and some direction.

V A draft Bill

Meanwhile, the Attorney-General’s Department continued working on the
issues around strata and community title managers. A draft Bill and
explanatory notes were published for comment in mid-December 2008.70 The
notes include the caveat that:

the Government intends to amend the law in this area but you should not assume that
it will necessarily introduce legislation matching the draft Bill. Comment received
may persuade the Government to change or abandon any of these proposals. No-one
should proceed on the assumption that the draft Bill will necessarily become law.71

With that in mind, the article now considers some salient aspects of the
reforms currently proposed.

The Bill is essentially a consumer protection measure. However, consistent
with the 2003 Discussion Paper, it seems primarily designed to achieve a
degree of additional risk management for owners of strata and community
titled properties without compromising the minimalist regulatory style
promoted by current policy settings: ‘the Government is against the
imposition of unnecessary red tape on business and especially small
business.’72 The Discussion Paper issued with the Bill emphasises the
protection already secured by the Fair Trading Act 1987, the Criminal Law
Consolidation Act 1935 and the Community Titles Act 1996. The Bill is
clearly designed to complement, not replace, these. Its principal focus remains
the relationship between owners and employed (but not honorary) managers.
It aims to clarify the relationship as one of delegation and to facilitate the
owners’ control of the relationship while removing some of the more obvious
risks and requiring insurance protection against others. The Bill does not

68 Land and Business (Sale and Conveyancing) Act 1994 (SA) s 14.
69 Attorney-General’s Department, above n 10, p 13.
70 Comments were required by 9 February 2009. This period was subsequently extended to

6 March 2009.
71 Attorney-General’s Department, above n 10.
72 Ibid, p 3.

From anecdote to evidence 191



JOBNAME: No Job Name PAGE: 58 SESS: 3 OUTPUT: Mon Sep 7 11:43:12 2009
/journals/journal/aplj/vol17pt2/part_2

propose the licensing or regulation of managers. The opportunity is taken to
encourage the provision of sinking funds, to provide more immediate
penalties for by-law infringements and to strengthen the lot owners’ position
in the face of developers’ continued controls. There is also some alignment of
the requirements of the existing separate strata and community title regimes.

A Managing the managers

Clarity

To increase clarity into the owner-manager relationship the Bill requires future
contracts for the management of a body corporate to be in writing, to include
specified information and to be available for inspection by all members in
advance of the appointment vote. Regulations are anticipated that will require
the prospective manager, before entering into the contract, to provide owners
with ‘a pamphlet that explains the role of the manager and sets out the rights
of the members’.73 The Bill also provides that strata corporations can revoke
a delegation at any time, irrespective of any agreement to the contrary, as is
the case for community corporations.74 These provisions aim to highlight the
control that ultimately resides with the owners.

Control

Subsequent provisions are designed to facilitate the owners’ exercise of that
control over their agent, the manager. For example, a list of owners’ names,
contact addresses and telephone numbers is to be kept and is to be available
to owners and to prospective owners on request.75 This is to simplify
communication among members about the affairs of the body corporate and
help purchasers make inquiry into administrative matters. Achieving a quorum
at meetings could be easier, thanks to a provision permitting owners at remote
locations to take part in meetings via telephone, internet, video-link or other
technology, although there is no duty on the body corporate to provide the
means for such links.76 The Bill provides that managers may chair meetings
of the corporation, but only if there is an express request or consent.77 The Rau
Report was strongly against managers chairing, as ‘the actual or potential
conflict of interest associated with this behaviour makes it highly
undesirable’.78 The notes with the Bill acknowledge a practical issue here:
‘there is a risk . . . that because the manager chairs the meeting, some owners
may mistakenly assume that the manager has authority over them or even a
right to vote.’79 It is therefore planned that regulations will require a manager
permitted to chair to make a preliminary statement to the meeting reiterating
the limits of his or her role.

73 Attorney-General’s Department, above n 10, 4, Proposal 1.
74 Ibid, p 4, Proposal 2.
75 Ibid, p 5, Proposal 5.
76 Ibid, p 5, Proposal 6.
77 Ibid, p 6, Proposal 7.
78 Rau, above n 9, ss 8.4, 20.
79 Attorney-General’s Department, above n 10, 6, Proposal 7.
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Risk managing

As there are no required qualifications nor affiliations for a manager (and none
proposed), ‘a body corporate manager does not need to have had any special
training in the management of trust accounts and is not liable to have
administration of the trust account taken over by an outside authority in case
of mismanagement’.80 Since the Bill is not proposing licensing or registration,
it addresses this matter by forbidding managers from operating trust accounts
and requiring managers to dismantle existing accounts within 4 months of the
Bill becoming law.81 It proposes that corporation monies should be held by the
body corporate, with the manager as a co-signatory if the corporation
wishes.82 Managers will be required to carry professional indemnity
insurance.83 Corporations will be required to carry fidelity guarantee
insurance.84 Any owner will have the right to apply to the Magistrates Court
for an order requiring an audit of the corporation’s accounts.85 There is a
proposal to increase the threshold for compulsory annual audits for
community corporations. Corporations that collect no more than $10,000 per
year would be exempt. Strata corporations will continue to decide whether or
not to hold an audit.86 This may result in some animated debate when future
meetings consider the issue of major works, given the age of many strata
developments. The institution of required 10-year budgets, outlined below, is
a closely-related proposal.87

B Managing the property

Funding major maintenance

At present the Community Titles Act 1996 (SA) requires all corporations
comprising more than two lots to establish a sinking fund for future
maintenance or capital works: s 116. The Act provides no guidance as to the
amount to be collected. There is no equivalent provision that applies to strata
title developments.

Despite the mandatory wording of s 116, this requirement remains
aspirational: there is no reliable data on the number, size or adequacy of
sinking funds; compliance is not investigated and such anecdotal evidence as
exists suggests widespread reluctance to establish sinking funds, especially of
any size.

Nor is there any information on the situation of strata titled developments,
many of which are now between 30 and 40 years old. The Rau Report,
informed by submissions and witnesses, pointed to the potential difficulties:

when expensive repairs or maintenance are required, if a sinking fund has not been
established, unit owners are often unprepared or unwilling to meet the sudden

80 Ibid, Proposal 12.
81 Ibid, p 10, Proposal 22.
82 Ibid, p 10, Proposal 12.
83 Ibid, p 4, Proposal 3.
84 Ibid, Proposal 4.
85 Ibid, p 10, Proposal 24.
86 Ibid, p 10, Proposal 23.
87 Ibid, p 9, Proposal 21: see below.
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expense. . . . The result of inadequate provision for upkeep can be a dilapidated
building, reduced asset value and the eventual creation of slums.88

The Rau Report recommended that ‘mandatory “sinking fund”
arrangements should be introduced with preference being for an insurance
based product rather than by direct contribution to a fund (if possible)’.89

In most cases the absence, or inadequacy, of a sinking fund advantages
early owners and burdens purchasers who buy into an older development
(although the question of whether a lower purchase price ‘balances’
subsequent maintenance levies remains unresolved). There may also be some
conflict between owner-occupiers and investors, with long- and shorter-term
interests respectively. In an effort to ‘encourage’ sinking funds, the draft Bill
proposes that both strata and community corporations must prepare a 10-year
budget for non-recurrent costs and must revise that budget each year. Each
corporation can decide whether to levy in advance or as needed. Provision is
made for discounts for early payment.90 The budgets would form part of the
minutes of the annual general meeting and should therefore be available to
purchasers for inspection. Presumably the hope and expectation is that this
will allow the market to police compliance: an absence of such plans where
requested before purchase would render the property less desirable, less
valuable and potentially less saleable.

By-laws

At present owners may apply to the Magistrates Court for a remedy if a by-law
is made that reduces the value of their unit or unfairly discriminates against
the owner.91 However, such an application must be made by the owner at the
time the by-law comes into force, who has 3 months to bring the action.92 The
draft Bill proposes to extend a similar right to any person who has made a
contract to buy the lot. It also takes the opportunity of aligning the Strata Titles
Act with the 1996 Act on this point.

The draft Bill also aligns the existing statutory regimes on two other by-law
related matters. It provides that the Strata Titles Act should permit the body
corporate to impose a penalty of up to $500 for breach of the articles of
association, a power already enjoyed by community corporations. It then
further provides that any such penalty (under either Act) can be imposed by
notice. The recipient must then apply within 60 days to the Magistrates Court
to contest the notice. Unless otherwise ordered by the Magistrates Court, any
such penalty would be recoverable as a debt to the corporation.93

C Managing without developers

Two aspects of the draft Bill aim to limit developers’ continuing control and
increase the engagement and participation of owners. The first is a limitation
on proxies. The Bill provides that no proxy is irrevocable and any proxy can

88 Rau, above n 9, s 5.8, 13.
89 Ibid ss 8.11, 21.
90 Attorney-General’s Department, above n 10, p 11, Proposal 26.
91 Community Titles Act 1996 (SA) s 38(1).
92 Ibid, s 38(2).
93 Attorney-General’s Department, above n 10, p 8, Proposals 14, 15.
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be revoked at any time in both strata and community title developments.94

Further, it proposes that no proxy shall last more than 12 months, with the
intention of compelling ‘the owner to take a decision at least every year about
whether to take part in meetings in person or by proxy’.95 Provisions are also
included underlining the obligation on proxies to declare in advance of a vote
any conflict of interest with their principal.96 The second provision limiting
developers’ control provides that even by selling lots to a related company,
a developer will not be able to outvote the other owners. This extends s 87(3)
of the Community Titles Act 1996 to close a potential loophole and deliver
control to the owners.97

D Additional information for purchasers

In addition to the changes already introduced in 2007 the draft Bill further
assists purchasers of strata or community title properties by extending their
right to pre-purchase information. It includes an obligation to disclose any
contract with a body-corporate manager. In making contact details of the
current owners available to prospective purchasers, it also aims to simplify
pre-contract/pre-purchase inquiries on the quality of the scheme’s
administration.

The 10 year budgets proposed in the draft Bill would form part of the
minutes of the annual general meeting and should therefore be available to
prospective owners at least 10 days before settlement, through the vendor’s
Section 7 statement.98 Where no information is forthcoming (an eventuality
foreseen by the Land and Business (Sale and Conveyancing) Regulations
1995)99 an assumption of an inert (or inefficient) corporation should put
purchasers on notice to investigate further. In cases where their concern is not
addressed they may take advantage of any cooling-off period available.100

VI No major restructuring

The proposed reforms represent modifications of the existing legislation rather
than a major reformulation of consumer rights. The provisions are modest, and
constitute a gentle tweaking of the existing law. Four aspects conspicuously
remain unchanged. First, no licensing or registration of managers is proposed.
Second, no significant change is proposed to the machinery for dispute
resolution. Third, the ‘one size fits all’ approach is retained for all common
interest developments and for all types of management. Lastly, there is no
mention of revising the requirements for the termination of schemes.

94 Ibid, p 6, Proposal 9.
95 Ibid, p 7, Proposal 10.
96 Ibid, p 7, Proposal 11; see also Proposal 12, p 8: the Bill also requires any person attending

and voting at a corporation meeting to disclose any interest in matters under consideration
— failure to do so may allow the body corporate to end any resulting contract and the person
failing to disclose be obliged to account for any profit taken from it.

97 Ibid, p 13, Proposal 32.
98 Land and Business (Sale and Conveyancing) Act 1994 (SA) s 7; Land and Business (Sale

and Conveyancing) Regulations 1995 (SA) Sch I.
99 Ibid, Sch 1, Form 1.

100 Land and Business (Sale and Conveyancing) Act 1994 (SA) s 5.
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A No licensing

References in the 2003 Discussion Paper to the government’s distaste for
imposts101 and to the limitations stemming from National Competition Policy
suggested a lack of enthusiasm for licensing. The Rau Report, on the other
hand, considered that licensing was essential if standards were to improve.
The first, most prominent, of the Rau Report’s recommendations was that
‘Professional Strata Managers should be registered and licensed so as to
enable their activities to be scrutinised and regulated’.102 Later this step was
linked to a broader picture of ‘an holistic approach’ to the governance of the
various real estate callings.103 However, despite continuing reports of poor
performance within the industry, no credentialing is being required.
Meanwhile, over the last decade the National Community Titles Institute
(NCTI; the peak industry body for strata and community title professionals)
has been developing a core qualification framework that:

provides specialist training designed for those people primarily employed or wishing
to be employed in the operational/administrative area of the Strata/Community Title
Management industry wanting to further enhance their skills and knowledge to
progress to roles at supervisory/management level within their field of operation.104

The Certificate VI in Property Services (Operations) was rolled out in late
2008 and serves as a national platform within which state-specific material can
be added to generic professional skills needed for the work of strata or
community title managers. The expectation of NCTI is that the new
qualification will lead to a ‘real increase in professionalism’. The Institute has
negotiated national recognition for the award, which establishes a distinctive
professional cadre independent of real estate agents and is recognised for
licensing in the states which have introduced such a requirement.105 While it
would be premature to judge the impact and success of such a development,
it will be appropriate to observe the results over time. This may provide a
stepping stone towards some style of licensing or registration106 in South
Australia.

B No change for disputes

The Rau Report also proposed a significant revision of the machinery for
dispute resolution, recommending that a distinct ‘list’ be established in South
Australia’s Residential Tenancies Tribunal so that ‘a quick, easy, inexpensive
and user-friendly dispute resolution mechanism’107 was available. It invoked
the examples of Victoria, where the Victorian Civil and Administrative
Tribunal (VCAT) includes a number of separate lists, and New South Wales

101 See Rau, above n 9.
102 Ibid, ss 8.1, 20.
103 Ibid, ss 8.17, 22.
104 A Edwards and B Galletti, ‘NCTI Education Update’, Speech delivered at Infocus: 21st

Century Lifestyles, National Community Titles Institute Annual Conference, Darwin,
7 August 2008, at <http://www.ncti.org.au/docs/speakers_08/Session_10_-_NCTI_
Education_Update.pdf>, slide 2 (accessed 18 March 2009).

105 Ibid, slide 6.
106 As in Victoria, where managers must be registered but not licensed.
107 Rau, above n 9, ss 8.14, 22.
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whose Consumer, Trader and Tenancy Tribunal (CTTT) includes nine
jurisdictional divisions. By the time the draft Bill was published, each of these
tribunals had a discrete strata and community title function.108 The 2003
Discussion Paper was unenthusiastic on the matter of new machinery. It
pointed out that the minor civil claims jurisdiction of the Magistrates Court,
used for most owners’ corporation disputes, was cheap, relatively informal
and accessible and that only a small number of disputes were recorded. No
mention is made of any change in the Bill or the accompanying paper.

C One size fits all

No distinction is made in the Bill or its accompanying paper between large
and small developments,109 or between single and multi-use developments.
The Rau Report had also proposed a distinction be drawn between
professional (paid) and volunteer (Honorary) managers. Despite
acknowledging the increasing complexity of developments as a challenge for
volunteer managers, the report recommended that:

Certain core obligations imposed on strata managers are so important as to require
strict observance with appropriate formalities. This is the case irrespective of
whether the corporation is professionally managed or not. These functions include
trust account auditing, obtaining and maintenance of appropriate insurance and the
maintenance of an appropriate sinking fund.110

The question of distinctive treatment for volunteer managers was raised in the
2003 paper. However, the draft Bill and its accompanying paper make no
reference to this point.

D No discussion of termination of schemes

Finally, the Rau Report drew attention to a need to revise the procedure for the
termination of freehold strata schemes. The report proposed a requirement that
no more than 25% of owners vote against it. Sections 64–68 of the
Community Titles Act 1996 make provision for cancellation of a plan. The Act
follows the NSW legislation closely and needs unanimous agreement of the
owners or an application to the court. Although the court may act on the
application of a single unit owner, no criteria are proposed in the Act.111

Writing about the NSW law, Sherry has pointed out that if the unanimity
requirement were to be relaxed (as in Singapore, for example) ‘more
consideration needs to be given to the precise formulation of a new provision

108 The VCAT list was introduced on 1 January 2008 as the Tribunal’s Owners Corporation
jurisdiction; the CTTT Strata and Community Schemes division is longer established. Both
are distinct from the tenancy jurisdictions within their respective tribunals.

109 Minor accommodations are made for schemes of three or fewer lots: s 88 of the Community
Titles Act (voting) and for schemes of six or fewer in respect of annual audit requirements:
Community Titles Regulations 1996 reg 25, modifying s 138(1), (4) of the 1996 Act.

110 Rau, above n 9, ss 8.5, 21.
111 Similarly for the cancellation of strata plans under s 17 of the Strata Titles Act 1988.
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and its potential social consequences’, including displaced and vulnerable
residents, a likely loss of affordable housing and further densification of
development.112

A range of options for reform has been identified, from compulsory
purchase113 through Rau to ‘wait and see what the court will do’.114 Many
appear to favour the careful introduction of some type of majority decision
binding on all interested parties.115

This is clearly a sensitive but significant issue. It is already relevant to some
of South Australia’s older strata developments and should be addressed
urgently, before community title developments also need to be redeveloped. It
is an area of reform that provides an excellent opportunity for South
Australian regulators and the industry to work in collaboration with their
inter-state counterparts and develop a more harmonised approach to the
regulation of common interest subdivisions. The draft Bill makes no mention
of any change.

VII Conclusion

The reforms currently proposed in South Australia are modest, perhaps
reflecting the minor role ‘common interest’ titles presently play in the state
and the current distaste for regulation and expenditure. This is not an attempt
to ready the sector and its governance in anticipation of growth; it is a
pragmatic and cautious response to persistent problems. Two aspects are
especially noteworthy.

First, the failure to discuss the mechanisms for redevelopment of strata and
community title schemes simply pends the issue for the time being. True, this
may permit the state to learn from models likely to be developed in the eastern
states, where the problem of ageing strata is already more significant.

Second, and in the writer’s view more importantly, the proposals do nothing
to increase community familiarity with the ‘new’ title, leaving the issue of
purchasers’ knowledge unresolved. Admittedly, the notices introduced in 2007
are designed to draw the issue of title and its implications to purchasers’
attention. However, it is impossible to gauge how effective this low-cost
strategy will be. Interestingly, excellent information on the nature of strata and
community title is already available from the state’s Legal Services
Commission. A somewhat lengthy booklet gives clear and precise information
to any prospective purchaser who seeks it out, either in hard copy or
electronically.116 This, or an abbreviated version, could be made more
prominent by distribution to agents and sales offices and by greater publicity.
The comparison with information requirements for occupiers under residential

112 C Sherry, ‘Termination of strata schemes in New South Wales — proposals for reform’
(2006) 13 APLJ 227.

113 Bugden, above n 2.
114 Sherry, above n 112.
115 See, eg, Rau, above n 9; See also, Bugden, above n 2; Australian College of Community

Association Lawyers (ACCAL), ‘Legislative issues paper v.2’, Discussion Paper, ACCAL,
2007; K Morrison, ‘Redevelopment of Strata Schemes’, paper presented at the Strata and
Community Title in Australia for the 21st Century II Conference, Griffith University, 2007.

116 See Legal Services Commission, above n 15.
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tenancy agreements is instructive.117 Providing publicity and information to
community title purchasers is seen to pose practical questions, however,
because:

there is no single government office that has responsibility for administering strata
and community corporations, or with a duty to disseminate information, explain the
operation of the two Acts or assist corporations and their office-bearers to carry out
their functions and duties.118

The Attorney-General’s paper of 2003 went on to identify seven possible
sources of information, including government and industry sources. However,
this potential embarrassment of riches seems to result not in surfeit, but rather
in confusion and a shortage of information.

It is one aspect of a fundamental problem noticed in most jurisdictions and
described well in a Government Briefing Paper prepared in 2006 by the
Griffith University Service Industry Research Centre. The paper discerned
behind this fragmentation an unresolved question: ‘what is strata and
community scheme law all about?’ It asked:

Is it planning law?
Is it corporations’ law?
Is it titling law?
Is it commerce law?
Is it housing law?
Is it consumer protection law?

and commented that until ‘this basic issue is resolved, it may be that we will
continue to see strata/community scheme policy and regulation developed in
a relatively uncoordinated fashion’.119 The issue remains unresolved and
developments remain largely uncoordinated.120 Perhaps the information
function relating to residential tenancies could provide a useful model and
precedent?

However, beyond matters of content stands the matter of process. Like
similar reviews in Western Australia, Victoria, New South Wales and New
Zealand, the South Australian process provided little robust empirical
information as a starting point. Indeed, it acknowledged the absence of data.
Typically in this field an issues paper or discussion paper has been prepared
after repeated and increasing public complaints. It seeks responses, sometimes
within a short time frame. The ‘evidence’ that contributes to policy and
legislative change in these processes comes from the resulting submissions.
The economical pragmatism of such a process is easily recognised. However,
it results in anecdote replacing data, a curiously unsatisfactory foundation for

117 The contrast with the information a tenant must receive under reg 6 of the Residential
Tenancies (General) Regulations 1995 is striking. Tenants must receive a (quite substantial)
brochure of information at the time the agreement is entered into that informs them clearly
of their rights and responsibilities and of sources of advice and support. Breach of the
regulation is an offence and brings a fine: reg 16.

118 Attorney-General’s Department, above n 8, p 18.
119 Griffith University Service Industry Research Centre.
120 Despite the valuable work done by the bi-annual Strata and community title in Australia in

the 21st Century conferences at Griffith University, and the efforts of industry and expert
groups such as the Australian Property Reform Alliance and the Australian College of
Community Association Lawyers Inc.
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decision-making. As Arkcoll has commented:

as an industry we do not collect and collate the data necessary to create a realistic
statistical representation. . . . This is true at both state and national levels and within
most, if not all categories of strata property.

Instead we are primarily reliant on anecdotal feedback from stakeholders, all of
whom see only a small part of the larger picture and whose perceptions are
influenced by their own experience and background.121

Surely before much more revision of this area of property law occurs, reliable
data should be obtained, even if that requires a significant piece of research?
This shift from anecdote to evidence as a basis for policy and law reform
provides an increasingly insistent challenge as governance issues increase in
importance. There is a public, as well as a consumer, interest in ensuring that
common interest titles are well-regulated and also well-understood. As
Randolph has commented, increasing common interest development means
that:

the title framework will be in the spotlight as never before. Its ability to provide
long-term security for property owners and residents in these new developments
holds the key to the success of our higher density future.122

121 K Arkcoll, ‘Planning for Non-current Expenditure in Strata Schemes’, Paper presented at the
Strata and Community Title in Australia for the 21st century II Conference, Gold Coast,
22–24 August 2007, s 2.1. She was commenting in the specific context of sinking fund
provision.

122 Randolph, above n 6, p 23.
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