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The insolvent company, just like its solvent counterpart, can be prosecuted
for wrongdoing of various types, although its insolvent state usually ensures
this is an exercise by the prosecution in deterring such behaviour in others.
One reason for this is the inutility of a fine that may be imposed. Therefore,
a more common approach is the prosecution of delinquent officers of the
insolvent company. This article maps out the possible criminal prosecution
stages of the insolvent company and its officers and what the Corporations
Act requires of them. It then explores whether the insolvent company is
really a target for prosecution and provides two simple case studies to
illustrate current practice.

The insolvent company may be the only person that seems to avoid
prosecution for criminal actions apart from those with diplomatic immunity.
The situation is not that blatant and there are some criminal prosecutions of
insolvent companies but should there be more?

Australian law provides numerous ways for the insolvent company and its
former officers to be exposed to the criminal law. The most obvious are the
criminal penalties that apply to directors for insolvent trading under the
Corporations Act 2001 (Cth). A body of literature is available on this topic.1

Other less obvious exposure to the criminal law for insolvent companies
comes through federal and State legislation in areas such as occupational
health and safety, environmental protection and trade practices. Again it is
mainly the company officers such as directors that are prosecuted. There is
potential for the insolvency practitioner in his or her role as officer to be
prosecuted.

This article is merely a preparatory attempt to explore the intersection of
criminal law and insolvency law with a particular focus on the insolvent
company as criminal not the former officers. There is a superficial analysis of
the reasons why insolvent companies do not appear to be regularly prosecuted
for criminal activity. Two recent case examples highlight the position.

A Tabulation of insolvent companies and the
criminal process

It is possible to tabulate the potential position at the time of the insolvency
administration as seen below.
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1 See, eg, M Murray, ‘The Criminal Offence of Insolvent Trading’ (2002) 2(10) Insolvency
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Insolvency Law Bulletin 141; C Anderson and D Morrison, ‘Should Directors be Pursued for
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Company
Status

Conviction
made
Sentence/
penalty
existing

Charges laid
No conviction
No sentence/
penalty

No charges
laid
No conviction
No sentence/
penalty

Criminal
actions that
could lead to
charges for
Company (Co)
and
Insolvency
Practitioner
(IP)

Company in
Liquidation

Not provable
s 553B CA

Liquidator
(Liqr) will
have to deal
with
prosecuting
authority
‘Agent of Co’,
s 477 CA

Liqr has duty
to investigate
affairs, report
Form 507A,
ss 476(d), 533
CA but on
‘person’

Eg, breaching
Environmental
Protection Act
while carrying
on the business
using
s 477(1)(a) CA

Company in
Receivership

If Receiver/
Manager
(Recr/Mgr)
then ‘agent’
and ‘power to
manage’ so
may have to
pay s 420 CA

If Recr/Mgr
may have to
deal with
Prosecuting
authority s 420
CA

Recr/Mgr has
duty to report
s 422(1) CA
but on ‘person’

Same as Liqr
s 420 CA

Company in
Voluntary
Administration

No
enforcement
s 440F CA
May be factor
that needs to
be included in
proposal/ Deed
of Company
Arrangement
(DoCA)
ss 439A(4),
444A CA

No stay
s 440D(2) CA
Administrator
(Admtr) to deal
with
Prosecuting
authority
s 437A May be
a factor in
proposal/
DoCA
ss 439A(4),
444A CA

Admtr has duty
to report
s 438D CA but
on ‘person’

Same as Liqr
ss 437A, 437B
CA

Directors No issue for IP
or Company.
Director (D)
will have to
pay fine or
serve term

No issue for IP
to be involved
May need to
‘manage’ press
D will have to
attend to court
and pay fine or
serve term

IP as for Co
above D’s
required to
cooperate with
IP ss 430,
530A CA

No issue for
D’s if Co is
conducting
criminal
activity as not
in their control.
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1 Some explanations from the tabulation

In s 553B(1) of the Corporations Act, subject to one exception, penalties or
fines imposed by a court in respect of an offence against a law are not
admissible to proof in a liquidation. This legal position influences the way the
insolvent company and its insolvency practitioner manages criminal
prosecutions.

1.1 Prosecution during liquidation

If a liquidator was in place at the time the company was being prosecuted, the
liquidator would be expected to be the liaison with prosecuting authorities. It
is certainly not a central role of the liquidator but, given the displacement of
the directors2 and the agency nature of his or her appointment, this could be
expected. Section 477 of the Corporations Act provides for the powers of
liquidators that are predominantly intended to facilitate the performance by
the liquidator in his or her duties of winding up. There is power to carry on
the business of the company so far as is necessary for the beneficial disposal
or winding up of that business3 and also the power to do all acts and execute
in the name and on behalf of the company all deeds, receipts and other
documents,4 both powers suggesting the agency role of the liquidator.
Furthermore, in exercising the powers given to the liquidator he or she acts
subject to the control of the court5 although it will give due consideration to
the liquidator’s opinion as to what is generally in the interests of the
liquidation.6 While the eventual outcome may be a fine that is not provable in
the liquidation, it would seem unusual if liquidators were able to use the court
or the ‘interests of the liquidation’ as reasons to frustrate criminal
investigations being conducted by prosecuting authorities.

Where there are no charges laid at the time of liquidation it would appear
that it is not expressly required of the liquidator, who may discover criminal
breaches, to forward these on to prosecuting authorities engaged by the likes
of State environmental protection agencies. Liquidators, like the company
when solvent, would be under no obligation to come forward to admit
company criminal behaviour.

Insolvency practitioners are required under the Corporations Act to report
to the Australian Securities and Investments Commission (ASIC) concerning
the commission of offences by officers, members or persons who have been
involved in the affairs of the company. For example, liquidators must
complete a Form 507A and s 476(d) requires the liquidator to take the report
prepared by the directors and secretary, under s 475, and lodge a preliminary
report as to whether further inquiry is desirable on matters relating to
promotion, formation or insolvency of the company or the conduct of the
business of the company. Perhaps this might identify criminal conduct.
Liquidators are required to report certain matters to ASIC under s 533 and
similarly receivers are required to report under s 422. The insolvency

2 Re Crest Realty Pty Ltd (No 2) [1977] 1 NSWLR 664.
3 Corporations Act s 477(1).
4 Corporations Act s 477(2)(d).
5 Corporations Act s 477(6).
6 A Keay, McPherson The Law of Company Liquidation, 4th ed, Law Book, 1999, p 333.
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practitioner is to assist ASIC if it decides to initiate prosecution of delinquent
officers or members (ss 533(1)(e) and 422(1)(d)). The wording of these
sections does not suggest a requirement for the insolvency practitioner to
suggest the company should be subject to criminal prosecutions. For example,
s 533(1)(a) requires liquidators to report on ‘a past or present offıcer or
employee, or a member or contributory, of the company’ that ‘may have been
guilty of an offence under a law of the Commonwealth or a State or Territory
in relation to the company’. Clearly the investigation and subsequent report
should go to matters beyond the Corporations Act such as environmental
legislative breaches so that these may be passed on to the prosecuting
authorities. Section 533(1)(b) requires a liquidator to report on ‘a person who
has taken part in the formation, promotion, administration, management or
winding up of the company’ where that person ‘may have misapplied or
retained, or may have become liable or accountable for, any money or
property of the company’ or ‘may have been guilty of any negligence, default,
breach of duty or breach of trust in relation to the company’. Again the
wording suggests wrongdoing by the individuals within the company and no
specific requirement for the liquidator to report the company’s criminal
behaviour. Similar wording and effect is given in s 422 for receiverships. The
administrator under Pt 5.3A is obliged to report to ASIC breaches of duty or
offences in relation to the company which are uncovered during the very short
time period of administration. Section 438D uses similar wording and effect
as outlined above.

1.2 Prosecutions when company under receivership

Where a receiver and manager is appointed to a company, there has been a
conviction recorded against the company and the penalty was a fine, the
receiver should be expecting to pay it. While the fine is not provable in
liquidation, the receiver and manager is charged with the power to manage,
most probably through the appointment document or the court order. The fine
would constitute just another outgoing that, as agent for the company, the
receiver could choose a time for payment. A receiver is given statutory powers
in s 420(1) of the Corporations Act to do all things necessary or convenient to
be done for or in connection with, or as incidental to, the attainment of the
objectives for which the receiver was appointed. Arguably, paying a criminal
fine imposed on the company is ‘incidental’ to the secured creditor receiving
satisfaction. Section 420(2)(h) does give additional powers to ‘carry on any
business of the corporation’ and surely paying a fine falls within this power.

Slightly different circumstances exist if a receiver and manager is appointed
at the time when charges have already been laid but a conviction is yet to be
recorded. There would be no amount of fine outstanding and the company
would be expected to appear before a court. While the power to manage using
the appointment documentation or s 420 would still apply, it may be
preferable for the receiver to seek the directors’ assistance.7 It would be the

7 Remembering that directors are not displaced by the appointment of a receiver but a valid
appointment will ordinarily supersede the authority and management powers: Hawkesbury

Development Co Ltd v Landmark Finance Pty Ltd [1969] 2 NSWR 782; (1970) 92 WN
(NSW) 199.
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directors and other officers who would have the knowledge to assist the court.
The prosecuting authority will desire to proceed and if the charges are not
being defended then the receiver would be the representative of the company
and the one to deal with such matters under their general management powers.
If the charges were being defended then the receiver has the power to appoint
a ‘solicitor . . . or other professionally qualified person to assist the receiver’
in s 420(2)(p). Once the penalty was imposed it would be up to the receiver
to manage the fine payment, as suggested above.

1.3 Prosecutions during a voluntary administration

The insolvency community has embraced voluntary administrations which
present slightly different measures when considering the insolvent company as
criminal. If the company had a fine to pay resulting from a criminal conviction
at the time of the appointment of an administrator, this fine could be subject
to s 440F which prohibits any enforcement process in relation to the property
of the company without the leave of the court and then only within such terms
as the court imposes. So the administrator cannot consent to an enforcement
process being commenced or proceeded with and the section is meant to
complement other provisions that try to ensure that the financial position of
the company is preserved as nearly as possible throughout the administration
period.8 To force the company to pay the fine would interfere with the
administrator’s, and ultimately the creditors’, ability to make a judgment on
the viability of a corporate rescue for the company.

However, there is no express treatment of ‘fines’ in the legislation and this
particular section directs attention to enforcement processes against property
whereas the fine as it stands is just another outgoing unless further
enforcement processes involving court applications and sheriffs take place.

As the administrator has control of the company’s business, property and
affairs and may carry on that business and manage the company’s property and
affairs it is within the role of the administrator to pay the fine or at least
negotiate when it will be paid perhaps by setting out the details in the draft
deed of company arrangement (DoCA).9

The very important task of the administrator is to convene meetings of
creditors and inform them of matters relating to whether it would be in their
best interests for the company to survive by way of a DoCA.10 A substantial
fine that the company must pay if it is to survive may well form part of the
information for creditors. In fact if it was so substantial it may have an
influence on the decision to enter a DoCA or liquidate given the fact that in
a liquidation it is unable to be proved. The fine could be included specifically
in the DoCA clauses.11 It could be expected that the clause would suggest
payment in full or provide for some partial payment. Of course, such treatment
may be totally unacceptable to the courts who would not be present and voting
at such a meeting of creditors.

8 C Anderson and D Morrison, Crutchfield’s Corporate Voluntary Administration, 3rd ed,
Thomson, 2003, p 136.

9 Corporations Act s 437A.
10 Corporations Act s 439A(4).
11 Corporations Act s 444A(4)(d).
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If the criminal charges had been laid and the matter was still before the
courts at the time of the appointment of the administrator then the matter can
still proceed. Section 440D(1) provides for a stay of proceedings but subs (2)
exempts criminal proceedings. If a fine results then the same measures as
outlined above would apply.

Again, as the administrator is not going to be in an ideal position to assist
the court during the criminal proceedings, this is an area where the directors
may be able to assist. During the administration the powers of the directors are
suspended and no powers may be exercised without the administrator’s
written approval.12 There is no express power to force directors to accede to
requests to be involved by the administrator. This leaves a situation where
prosecuting a company under administration may prove difficult if those with
the information such as the directors are no longer in place and need to be
summonsed.

2 Insolvency practitioners and criminal activities of
the insolvent company

Insolvency practitioners are exposed to liability that has criminal outcomes in
their role as officers of the company. The liability arises from the Corporations
Act in such areas as the directors and officers duties of good faith, use of
position and use of information that have criminal consequences under s 184
if breached in a manner that is reckless or intentionally dishonest. The
Corporations Act provides an extensive definition of an ‘officer’ in s 9 that
includes a receiver, administrator, administrator of a deed and liquidator. The
liability also arises from other pieces of legislation found in both federal and
State jurisdictions that impose criminal offences on behaviour arising from
corporate operations such as environmental protection.

With insolvency practitioners having the power to manage the company’s
business it is not surprising that all types — liquidators in s 477(1)(a),
receivers in s 420 and administrators in s 437A — are subject to criminal
outcomes if they allow the company to breach legislation such as
environmental protection provisions that provide for actions against the
company’s officers. Because directors’ powers are suspended or limited during
the insolvency period,13 they will not be subject to criminal breaches that take
place when the insolvency practitioner is in their place.

3 Directors, the insolvent company and
criminal prosecutions

Directors who are convicted and sentenced before the company moves into an
insolvency administration will not have any effect on the company in
insolvency or the insolvency practitioner. They will have to pay the fines or
serve the term of imprisonment. For directors who are still before the courts

12 Corporations Act s 437C.
13 For receivership see the discussion in A Keay and M Murray, Insolvency: Personal and

Corporate Law and Practice, 4th ed, Law Book, 2002, p 429, for administrations
Corporations Act s 437C and for liquidations Corporations Act s 471A.
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at the time of the appointment of the insolvency practitioner, the impact on the
insolvent company should be minimal as the directors will be required to
attend to the proceedings and the eventual sentence. The insolvency
practitioner may be in the process of selling the business or preparing a deed
proposal for creditors and therefore need to manage any ‘bad press’ that may
arise from the company being publicly named.

As outlined above, insolvency practitioners report on matters to ASIC
including suspicions of past or present officers being guilty of offences in
relation to the company, eg, s 438D(1)(a) requires this of administrators.
Directors therefore cannot expect that, just because there are no charges laid
at the time of the insolvency practitioner’s appointment, they will not be
subject to charges in the future, and a subsequent conviction and penalty.
Directors are required under the Corporations Act to assist the insolvency
practitioner with his or her inquiries and this might eventuate in supporting a
case against the director. Section 430(1) gives the power to a controller to
require a report as to the affairs of the corporation from ‘persons who are or
have been officers of the corporation’ and they have a duty to comply.14

Section 530A requires officers to help the liquidator including providing the
liquidator with ‘such information about the company’s business, property,
affairs and financial circumstances’ as the liquidator ‘reasonably requires’.15

Again such information may support a case against the director.

4 Two case studies

Some of the issues raised in the matrix above can be readily observed in the
following two case studies. Both examples show difficulties in prosecuting,
sentencing and attitude of the insolvent company that gets entangled with the
criminal law.

4.1 Case example 1 ‘The Spin Dragon Case’

Wittingslow Entertainment Services Pty Ltd, a Victorian company, was
convicted ex parte for breaching 40 counts of the Occupational Health Safety
and Welfare Act 1986 in South Australia.16 A fine of $147,500 was determined
but an order for payment was not made due to the company’s insolvency.17

The criminal behaviour included four counts of failure to adequately protect
the safety at work of employees which carried a maximum fine of $50,000,
one count of failure to ensure that plant is maintained in a safe condition
carrying the same maximum fine, and 33 counts of failure to take reasonable
care to avoid risk to the public that carried a maximum fine of $5000 for each
breach. The final two counts were in respect of a failure to maintain the

14 Corporations Act s 430(4).
15 Corporations Act s 530A(2).
16 Loizides v Wittingslow Entertainment Services Pty Ltd (aka Entertainment Services

International) ACN 005 722 476 (in liq) [2003] SAIRC 58 (unreported, 14 August 2003).
This case is discussed at <www.eric.sa.gov.au/show_page.jsp?id=2969>.

17 Ibid, at [23]. Further case discussion can be found at <www.workcover.
com/NR/rdonlyresA4055E63_1E43_4A63_9793_8C925ADAC32D/0/resNewslink2large.
pdf3archiveDocs=1>, p 5.
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equipment in accordance with the manufacturer’s instructions, a breach that
also carried a maximum fine of $5000.18

On 2 September 2000 the company was the owner and operator of an
amusement ride, known as the ‘Spin Dragon’, at the Royal Adelaide Show.
A catastrophic failure of the ride led to the detachment of the carriage from the
supporting arms causing the carriage to drop to the ground near workers and
upon members of the public.19

The Industrial Relations Court in South Australia was prepared to sentence
the insolvent company and impose a fine even though the company would
never pay it. The prosecutor’s office wanted to continue with the prosecution
despite the insolvency because of the perceived deterrent effect it would
achieve in the community. The prosecutor requested a fine and then suggested
the application of s 13(1)(a) of the Criminal Law (Sentencing) Act 1988 in
South Australia which restrains a court from making an order to pay if the
court knows the defendant would be unable to comply with that order.20

In the 2005 South Australian Legislative Council’s committee debates on
the amendments to Occupational Health Safety and Welfare Act 1986, Nick
Xenophon MLC said:

So it is absolutely essential in the case of those companies which are verging on
insolvency, which do not care about having safe equipment because they are
virtually broke, to have a criminal sanction, because that is the only thing that will
make a difference. They will know that they cannot simply wind up the company,
that they might face imprisonment.21

He concluded it is an issue that will not go away!
The liquidator of this company that operated entertainment facilities at

showgrounds all around Australia found himself as the company’s
representative and spokesperson in this criminal action. (The liquidator had
indicated that he did not intend to defend and would abide by any orders.)22

The Crown Solicitor’s Office in South Australia prosecuted the matter on
behalf of the South Australian Government. The government was under some
media and public pressure to achieve a conviction as this company was
responsible for causing injury to a number of showground patrons.

4.2 Case Example 2 ‘The Pan Pharmaceuticals case’

Pan Pharmaceuticals Ltd went through an attempted corporate rescue
(Pt 5.3A) and eventually McGrath Nicol were appointed liquidators. In the
most recent report23 (22 July 2005) to creditors and members pursuant to s 508
of the Corporations Act the liquidators note that:

18 <www.sa.liberal.org.au/news/news_item_asp%3FNews>.
19 Above n 17.
20 Loizides v Wittingslow Entertainment Services Pty Ltd (aka Entertainment Services

International) ACN 005 722 476 (in liq) [2003] SAIRC 58 (unreported, 14 August 2003)
at [20].

21 South Australia, Parliamentary Debates, Legislative Council, 2 June 2005, p 2028 (Nick
Xenophon).

22 Loizides v Wittingslow Entertainment Services Pty Ltd (aka Entertainment Services

International) ACN 005 722 476 (in liq) [2003] SAIRC 58 (unreported, 14 August 2003)
at [18].

23 Available at <www.mcgrathnicol.com.au/Portals/o/Pan05c-2ndannualReport-R1905-
CH.pdf>, p 14.
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During the year, various criminal proceedings were commenced against Pan,
Shyama Jain (a former Pan employee) and Jim Selim [a director and principal player
in the company] . The outcomes of these proceedings are not expected to adversely
affect the liquidation of Pan . . .

The TGA [Therapeutic Goods Administration] has laid a number of criminal
charges against Pan. These comprise 19 counts of manufacturing counterfeit
therapeutic goods and 23 counts of committing grievous bodily harm by negligent
acts. The charges mostly relate to Travacalm. The only sentencing option for the
offences is a monetary fine, which would not rank for dividend purposes in the
liquidation.24

The report shows how the liquidators must treat criminal actions as the
creditors must know matters that are likely to impact upon their likelihood of
payment. The former officers Jain and Selim were charged with aiding and
abetting by the TGA. The liquidators have informed creditors that Jain
pleaded guilty and Selim was committed to trial. Selim’s trial was discharged
in April 2006 and a retrial will be held later in the year.

5 The reasons for insolvent companies to be
treated as criminals

There are clear public policy reasons for proceeding with the prosecution of
insolvent companies. If such an approach was not adopted and a company was
in financial difficulties it could flout the law if it came to expect that the court
would not impose fines because of its likely (or real) insolvency. Laws and
their enforcement should support the obedience and compliance required of all
persons. A company must know that if it shows blatant disregard it deserves
to be prosecuted and ultimately may be found guilty and sentenced. That is,
there is a need for deterrence. However, for the insolvent company the
deterrence is not aimed at this company’s future behaviour, unless it is rescued
back to life, but is directed to other companies who will see and hear of the
results of the successful prosecution. The deterrent effect may also be felt by
the insolvent company’s directors in their future performance in other
directorships.

Sometimes it is important to continue the criminal proceedings after an
occurrence such as insolvency so that victims can feel that the justice system
is providing justice. The continued prosecution and trial of an insolvent
company may benefit the victims. For example, in the Spin Dragon case those
persons on the ride and those on the ground that were injured would have felt
deprived if they had been told no action would be taken against the operator,
even though they had satisfactory insurance coverage for their injuries. For
such reasons the prosecution of an insolvent company should continue even if
there is no chance of the obligatory fine being paid.

5.1 Deterrence and the insolvent company

There is current debate in the corporate criminology field as to the
appropriateness of deterrence as a major factor in the punishment of crimes.25

24 Ibid.
25 See S S Simpson, Corporate Crime, Law and Social Control, Cambridge University Press,
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Deterrence still rings out as the motivation for prosecuting authorities
particularly in dealing with insolvent companies. For example, the Federal
Court judges in trade practices cases have expressly, or by inference, referred
to deterrence in their sentencing remarks.26

Of course, it may be considered the prosecution of company directors and
officers is more of a deterrence and some statutory provisions certainly require
these individuals be investigated with the intention of laying criminal charges,
however the prosecution of directors is beyond the scope of this article.

6 The reasons why the criminal law is not used as
much on insolvent companies

A number of reasons could be floated for the lack of criminal court activity for
insolvent companies.

Evidence

The onus of proof at its highest under the criminal standard is always going
to provide a hurdle for criminal actions. Liquidators can supply the
prosecuting authorities with records and other written pieces of evidence post
the alleged offences but material personal witnesses such as employees may
well have moved to other employment and out of easy contact.

Costs

Prosecuting authorities will generally bear their own costs of compiling the
action and it is rare for there to be court ordered costs favouring these
authorities. The resources available for prosecution actions are finite and
should not be wasted pursuing inappropriate cases. Sometimes prosecuting
insolvent companies may be considered in this light.

Penalty

The range or choices of criminal penalties are limited when the court looks to
impose them on insolvent companies. Community service orders are
impossible for the insolvent company that is about to be de-registered and
completely unsuitable to liquidators. Fines are the most appropriate despite
being inutile.

Successful penalties against an insolvent company are an anathema. The
company is insolvent and is in no position to pay. Furthermore, the
shareholder owns a worthless share and what company assets are left now
belong to outsiders, the creditors. To impose a penalty, in the form of a fine,
(the most common penalty for companies and historically a popular form for
individuals) on an insolvent company and allow it to be proved, essentially
means hurting the creditors, those that have played no part in committing the
crime. For such reasons the fines cannot be proved.

Upon corporate de-registration the liability to pay criminal penalties
extinguishes, and so fines will not then be pursued or paid.

Cambridge, 2002; J D Cox, ‘Private Litigation and the Deterrence of Corporate Misconduct’
(1997) 60 Law and Contemporary Problems 1.

26 ACCC v SIP Australia Pty Ltd (2003) ATPR 41-937 at [49]; ACCC v Vales Wine Company

Pty Ltd (1996) ATPR 41-528 at 42,776; ACCC v GIA Pty Ltd (2002) ATPR 41-902.
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Punishment

The punishment of crime can take the form of retribution, incapacitation,
rehabilitation and deterrence. As discussed above the most likely punishment
strategy in corporate crime may be deterrence even it is unsuitable for the
insolvent company.

Prosecution alternatives

The prosecution may have alternatives provided by the legislation under
which the criminal behaviour falls, particularly if the ‘officers’ have been
expressly targeted.

7 Some policy discussions

Occasionally, matters of policy that effect the insolvent company and its
intersection with the criminal law are aired.

The Harmer Report27 in 1988 considered ‘a fine is imposed for a breach of
the law and should be paid in full not simply at the proportionate rate which
would apply if it ranked equally with all other debts’. The Report
recommended that ‘fines imposed before or after the commencement of the
winding up should be admissible’, that is they should be able to be proved and
therefore be met in full by a dividend. The reasoning for this seemed to be that
after the company has been wound up there is no-one against whom the fine
may be claimed and the fine should be seen as a claim by the community as
a whole. Despite such explanation the Harmer recommendation was not
adopted due to the difficulty in justifying penalising creditors for a wrong
committed by the company. It would penalise creditors because there would
be yet another ‘creditor’ to share in the estate’s distribution.

Cosenza28 in 2002 raised the consequences of de-registration upon fines
questioning whether directors of an insolvent company should be held
personally liable for penalties outstanding against the corporation after its
de-registration. She suggested that the consequence of absolutely removing
the company’s ability to pay by de-registration increased the likelihood that
regulators would seek to ‘commence proceedings against individual directors
rather than corporations where the law allows’.29

It is the decision of the prosecuting authority as to who they begin actions
against (unless mandated by statute) and they will evaluate evidence giving
regard to many matters and then also consider many other factors to determine
whether the public interest requires a prosecution. They are unlikely to be
influenced by the chance of recovery of the ultimate fines.

Cosenza states that ‘a company’s inability to pay penalties following its
winding up also provides an undesirable incentive for corporations liable for
large monetary penalties to opt for voluntary liquidations’.30 However, there
is no available evidence that this ‘undesirable incentive’ is being taken up. The
ALRC did not identify such behaviour. The decision to wind up may be

27 Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 1988,
paras 787–790.

28 I Cosenza, ‘The Impact of Insolvency on the Recovery of Penalties’ (2002) 81 Reform 63.
29 Ibid, at 65.
30 Ibid.
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influenced by the size of the debts of the company and it is possible for
phoenix behaviour based upon the benign situation that exists at present.

If it is considered that for policy reasons that penalties that are foregone
because of the insolvency of some companies causes a problem then it must
be remembered that to not proceed against the insolvent company and simply
target the directors also has problems. Directors may be just as likely as
companies to prove to be impecunious, although they are subject to
imprisonment and the restrictions incurred through bankruptcy.

The ALRC31 in 2002 proposed that criminal and non-criminal penalties
should be provable in corporate insolvencies so that the return to the State is
maximised before the company is de-registered. Such a move would penalise
other creditors as the ‘proved’ debts pool would be increased which would
mean a lesser amount would be paid per debtor upon distribution.

The Commonwealth DPP makes available Annual Reports and their
Prosecution Policy through the website <www.cdpp.gov.au>. The Annual
Reports for the last five years contained no specific mention of insolvent
company prosecutions and they do not provide statistics to rebut this article’s
hypothesis that there could be more prosecuting of insolvent companies. The
Prosecution Policy provides the criteria that govern the decision to prosecute
and the matter of the guilty party’s ability to pay the fine does not feature apart
from cl 2.10 (r) where one of the factors to consider is the ‘likely outcome in
the event of a finding of guilt having regard to the sentencing options available
to the court’.32

Conclusion

There is no doubt that the intersection of criminal law and corporate
insolvency is busy with prosecution of former directors and perhaps other
officers in both Corporations Act matters and specific statutory breaches with
criminal outcomes. However, the insolvent company appears to have less
involvement in this arm of the court system.

It may be that a satisfactory situation presently exists as directors and
officers are pursued and insolvent companies are left alone. The impact of the
prosecution may correct the behaviour of the individuals and this is the
outcome that is not required for a company about to be de-registered.
Alternatively it may be desirable to prosecute insolvent companies,
particularly as some recover from their insolvency. The present Corporations
Act treatment in s 553B of ignoring fines that may result from a successful
prosecution would then need attention. One suggestion would be to create a
fund for the payment of such fines.33 This raises the usual questions of who
should contribute and of course logic would suggest that it should not follow
the recent funding models of General Employee Entitlements and Redundancy
Scheme (GEERS) and the new Assetless Administration Fund where the

31 Australian Law Reform Commission, Principled Regulation: Federal Civil and

Administrative Penalties in Australia, Report No 95, 2002.
32 <www.cdpp.gov.au/Prosecutions/Policy>.
33 The author acknowledges this suggestion informally made by Prof A Keay as a participant

in the 2006 Corporate Law Teachers Association National Conference, Brisbane, 7 February
2006.

The insolvent company as criminal 327



government is the sole contributor. Other possibilities such as insurance seem
unlikely given that it would require coverage for breaking the law. In
summary, as there is no obvious source of funding the most likely reform
would seem to be treating the penalties as ‘provable debts’.

Further investigation is required to determine whether the insolvent
company as criminal should become a more ‘live’ target of the prosecutor for
its earlier wrongdoings and then how Australian law should treat the penalties.
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